
No. 7198

^ntteb States!

Circuit Court of MpptaU

fov ti)t Mintf) €ivtuit /'

FIFTH STEEET BUILDING, a Corporation,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

®ra«0rrtpt of tly^ llfrnrli

Upon Petitions to Review an Order of the United States

Board of Tax Appeals.

^* F f L E D
M 1 1 1933

PAUL p. O'BRIEN,
Ci.S«tK

PtrkM Printinc Company, 545 Saiuom* Street, San Franeifce.



M



No. 7198

Circuit Court of Appeals;

ifor tfje i^intf) Circuit.

FIFTH STEEET BUILDING, a Corporation,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

©ranarript nf ttj? Uttarh

Upon Petitions to Review an Order of the United States

Board of Tax Appeals.

Parker Prlntlcs Company, 54S Siniom* StrMt, San Franciieo.





INDEX.

[Clerk's Note: When deemed likely to be of an Important nature,
errors or doubtful matters appearing in the original certified record are
printed Uterally in italic; and, likewise, cancelled matter appearing in
the original certified record is printed and cancelled herein accordingly.
When possible, an omission from the text is indicated by printing in
italic the two words between which the omission seems to occur.]

Page
Amendments to Amended Answer (Read into

record 16627) 35

Amendments to Answer (Read into record

#45537) 47

Amended Answer (16627) 32

Amended Petition (16627) 6

Answer (45537) 46

Decision 113

Docket Entries (16627) iii

Docket Entries (45537) 1

Errata 104

b'indings of Fact and Opinion _ _ 48

Motion and Corrected Notice of Settlement 84

Motion for Re-Consideration and Re-hearing 69

Motion for Reconsideration and Amendment
of Board's Decision 79

N^otice of Settlement Filed by General Counsel 65

Objections to Motion and Corrected Notice of

Settlement Filed by Commissioner 88



ii Fifth Street Building

Index Page

Order and Memorandum 104

Petition (45537) 35

Petition for Review (16627) 114

Petition for Review (45537) 127

Petitioner's Second Motion for Reconsideration

and Rehearing of Decision Promulgated

Nov. 23, 1931 & Statement 91

Praecipe 212

Statement of Evidence 136



vs. Com. of Internal Revenue iii

APPEARANCES
For Taxpayer:

EICHARD B. BARKER, Esq.,

O. R. FOLSOM-JONES, Esq.,

C. J. DUCIGAN, C. P. A.

C. J. MILLER, Esq.,

C. E. WATKINSON, Esq.,

A. C. MACKAY, Esq.

For Comm'r.

:

JOHN D. FOLEY, Esq.,

S. S. FAULKNER, Esq.,

M. B. LEMING, Esq.,

CHESTER GWINN, Esq., and

JOHN R. GASKINS, Esq.

Docket No. 16627

DOCKET ENTRIES
1926

Jun. 2—Petition received and filed.

'' 4—Copy of petition served on Solicitor.

^' 4—Notification of receipt mailed taxpayer.

Jul. 17—Answer filed by Solicitor.

Aug. 24—Copy of answer served on taxpayer. Gen-

eral Calendar.

Oct. 1—Hearing date 10/19/26.

Sep. 28—Motion to make and file a better state-

ment of defense and to strike out, filed by

taxpayer.
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1926
.;

Oct. 2—Copy of motion served on General Counsel.

" 19—Hearing before Mr. Love on motion. Re-

spondent given 30 days to file amended

answer.

** 22—Ordered that respondent be allowed mitil

11/18/26 to file amended answer signed

and filed. Both sides notified.

Nov. 19—Amended answer filed by General Coun-

sel. Copy served 12/3/26.

1927

Jan. 12—Motion to make and file better statement

and strike out filed by taxpayer.

*' 19—Hearing set on motion for 2/15/27.

" 20—Copy of motion served on (Jeneral Counsel.

Feb. 2—Motion to amend petition embodying

amendment filed l)y taxpayer.

'' 5—Granted. Both sides notified.

'' 8—Copy of motion and amended petition

served on General Counsel.

*' 15—Hearing had before Mr. Korner on peti-

tioner's motion to require better statement

of defense or further amendment to

answer. Answer amended by statement

—

denied as to striking answer—amended

petition allowed and served on respondent

at hearing.

*' 16—Ordered motion to strike amended an-

swer be denied also amended petition be

received and filed and amended answer

be accepted as an answer to petition as

amended signed and filed. Both sides

notified.
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3927

Mar. 16—Motion to assign to l.os Angeles Circuit

Calendar filed by taxpayer.

" 17—(Granted. Both sides notified.

1928

Feb. 20—Hearing set 4/27/28, Los Angeles, Cali-

fornia.

Apr. 13—Application for subpoena duces tecum filed

by taxpayer.

'' 14—Subpoena issued. Subpoena served

4/17/28.

'' 26—Hearing bad before Mr. Milliken—contin-

ued to Los Angeles, C^alifornia field cal-

endar.

" 26—Order of continuance to the next field cal-

endar in California, entered. [1*]

1929

Mar. 16—Stipulation as to facts filed.

1930

Mar. 19—Hearing set May 26, 1930, Los Angeles,

California.

May 26—Hearing had before Stephen J. McMahon,

Div. 16 on merits. Submitted—petition-

er's brief due Aug. 24, 1930—reply Oct.

7, 1930. Respondent's brief due Sept. 23,

1930.

Jun. 24—Transcript of hearing of May 26, 1930

filed.

Aug. 11—Motion for 10 day extension to file brief

filed by taxpayer. 8/12/30 granted to

9/7/30.

*Page numbering appearing at the foot of page of original certified

TranBcript of Eecord.
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1930

Sep. 5—Brief filed by taxpayer.

" 9—Copy of brief served on General Counsel.

" 23—Brief filed by General Counsel.

Oct. 7—Reply brief filed by taxpayer. 10/8/30

copy served on General Counsel.

1931

Nov. 23—Findings of fact and opinion rendered,

Stephen J. McMahon, Div. 16. Judgment

will be entered under Rule 50.

1932

Jan. 6—Notice of settlement filed by General

Counsel. |fl

*' 9—Hearing set Jan. 27, 1932 on settlement.

" 12—Motion for reconsideration of decision of

Nov. 23, 1931, filed by taxpayer.

*' 25—Motion to reconsider and amend decision

and memorandum in support thereof filed

by General Counsel.

" 25—Motion to continue hearing for two weeks

filed by taxpayer. 1/25/32 continued to

2/10/32.

" 25—Notice of appearance of Richard B.

Barker as counsel filed.

'' 26—Motion to substitute attached notice of

settlement in place of that filed Jan. 6,

1932 filed by General Counsel.

'' 28—Copy of motion and corrected notice of f

settlement served on taxpayer.

Feb. 5—Notice of appearance of O. R. Folsom-

Jones as counsel filed.
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1932

Feb. 5—Objections to motion and corrected notice

of settlement tiled by Commissioner.
'* 9—Motion for continuance to March 2, 1932

filed by taxpayer. 2/9/32 granted.

" 29—Brief on motion for reconsideration filed

by General Counsel.

Mar. 2—Hearing had before Mr. McMahon on con-

tested settlement under Rule 50.

" 5—Second motion for rehearing and recon-

sideration of decision filed by taxpayer.

" 10—Corrections to be attached to above mo-

tion filed by taxpayer.

'^ 15—Order denying motions of 1/12/32 and

1/25/32 to reconsider and 1/26/32 to cor-

rect notice of settlement and 3/5/32 to

reconsider; recomputations hied 1/6/32

and 2/25/32 be approved entered. Memo-

randum attached.

** 16—Decision entered, Stephen J. McMahon,

Div. 16.

'' 22—Transcript of hearing of March 2, 1932

filed.

Sep. 13—Petition for review by U. S. Circuit Court

of Aj^peals (9) with assigimients of error

filed by taxpayer.
'* 13—Proof of service hied by taxpayer. [2]

Nov. 2—Order enlarging time to Dec. 13, 1932 for

preparation of evidence and delivery of

record entered.

" 11—Stipulation to consolidate with 45537 and

for onlv one record filed.
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1932

Nov. 19—Motion for extension to Jan. 15, 1933 to

prepare statement and transmit record

filed by taxpaj^er.

" 19—Order enlarging time to Jan. 15, 1933 for

preparation of evidence and delivery of

record entered.

Dec. 10—Praecipe with proof of service thereon

filed.

" 10—Statement of evidence lodged.

" 13—Notice of lodgment of statement and of

hearing Dec. 28, 1932 to approve state-

ment filed by taxpayer.

" 28—Hearing had before Mr. Sternhagen on

approval of statement of evidence. Con-

tinued to Jan. 11, 1933.

" 28—Order of continuance to Jan. 11, 1933

entered.

1933

Jan. 11—Order enlarging time to 3/16/33 for prep-

aration of evidence and delivery of record

entered.

*' 11—Hearing had before Mr. Mc^lahon on ap-

proval of statement of evidence. Con-

tinued to 3/1/33 for further hearing.

Statement of evidence filed.

" 11—Order of continuance to March 1, 1933

for hearing on approval of statement of

evidence entered.

" 12—Praecipe filed by General Counsel. ft

" 12—Proof of service of praecipe and alterna-

tive statement of evidence filed.

I
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Jan. 12—Motion to sulistitute praecipe and alterna-

tive statement filed bv General Counsel.

16—Transcript of bearing Jan. 11, 1933 ^e^.

Feb. 17—Motion to advance bearing to Feb. 16,

1933 filed by taxi:>ayer. 2 8 33 granted.

Feb. 16-17—Hearing had before Mr. McMabon on

approval of statenaent of evidence. Held

over from Feb, 16 to Feb. 17, 1933. C. A.

Y. Time of appeal extended to April 15,

1933. Memorandum filed.

IT—Order enlarging time to April 15. 1933 for

preparation of evidence and delivery of

record entered.

Mar. 6—Transcript of bearing Feb. 17. 1933 filed.

21—Order that the statement of evidence

lodged on 12 10/32 be corrected and

changed entered.

Arr 14—Order enlarging time to May 15, 1933 for

preparation of evidence and delivery of

record entered.

May 12—Order enlarging time to June 10. 1933 for

preparation of evidence and delivery of

record entered.

IL'—Statement of evidence approved and or-

dered filed-

June 7—Order enlarging time to July 15, 1933

for transmission and delivery of record

entered. [3]
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Docket No. 45537

DOCKET ENTRIES.
929

xUg. 26—Petition received and filed. Taxpayer no-

tified. (Fee paid)

" 27—Copy of petition served on General Coun-

sel.

>ct. 8—Answer filed by General Counsel.

" 25—Copy served on taxpayer—Circuit Calen-

dar.

930

lar. 19—Hearing set May 26, 1930, Los Angeles,

California,

lay 26—Hearing had before Mr. McMahon on

merits—submitted—Petitioner's brief due

Aug. 24, 1930—reply Oct. 7, 1930. Re-

spondent's brief due September 23, 1930.
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1930

jini. 24—Transcript of hearing of May 26, 1930

filed.

Aug. 11—Motion for 10 day extension to file brief

filed by taxpayer. See 16627.

" 12—Motion granted to September 7, 1930.

Sep. 5—Brief filed by taxpayer.

" 9—Copy of brief served on General Counsel.

" 23—Brief filed by General Counsel. f
Oct. 7—Eeply brief filed by taxpayer 10/8/30 copy

served on General Counsel.

1931

Nov. 23—Findings of fact and opinion rendered,

Stephen J. McMahon, Div. 16. Judgment

will ])e entered under Rule 50.

1932

Jan. 6—Notice of settlement filed by General Coun-

sel.

*' 9—Hearing set January 27, 1932 on settle-

ment.

" 12—Motion for reconsideration of decision of

Nov. 23, 1932, filed by taxpayer.

** 25—Notice of appearance of Richard B. Bar-

ker as counsel filed.

*' 25—Motion for continuance of two weeks, filed

by taxpayer. 1/25/32 granted to 2/10/32.

*' 25—Motion to reconsider and amend decision

and memorandum in support thereof filed

by General Counsel.

** 26—Motion to substitute attached notice of I

settlement in place of that filed Jan. 6,

1932, filed by General Counsel. 1/28/32

copy served.
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5—Notice of appearance of O. R. Folsom-

Jones as counsel filed.

" 5—Objections to motion and amended notice

of settlement filed by Commissioner. [4*]

" 9—Motion for continuance to March 2, 1932

filed by taxpayer. 2/9/32 granted.

" 29—Brief in support of motion for reconsid-

eration filed by General Counsel.

Mar. 2—Hearing had before Mr. McMahon on con-

tested settlement under Rule 50.

" 5—Second motion for reconsideration and re-

hearing of decision of Nov. 23, 1932 filed

by taxpayer.
'

' 10—Corrections to be attached to above motion

filed by taxpayer.

*' 15—Order denying motions of 1/12/32 and

1/25/32 to reconsider, and 1/26/32 to cor-

rect notice of settlement and 3/5/32 to re-

consider and recomputations filed 1/6/32

and 2/25/32 ])e approved entered. (Mem-
orandum attached.)

" 16—Decision entered, Stephen J. McMahon,
Div. 16.

" 22—Transcript of hearing of March 2, 1932

filed.

Sep. 13—Petition for review by U. S. Circuit Court

of Appeals (9) with assignments of error

filed ])y taxpayer.

" 13—Proof of service filed by taxpayer.

Nov. 2—Order enlarging time to Dec. 13, 1932 for

preparation of evidence and delivery of

record entered.

*rage nuinhcring appenring at the foot of page of original certified
Transcript of Eecord.

i
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J1932

Nov. 11—Stipulation to consolidate with docket

16627 and for a single transcript to Cir-

cuit Court filed.

*' 19—Motion for extension to Jan. 15, 1933 to

prepare statement and transmit record

filed by taxpayer.

*' 19—Order enlarging time to Jan. 15, 1933 for

preparation of evidence and delivery of

record entered.

Dec. 10—Praecipe with proof of service thereon filed.

*' 10—Statement of evidence lodged.

*' 13—Notice of lodgment of statement and hear-

ing on Dec. 28, 1932 to approve statement

filed by taxpayer.

** 28—Hearing had before Mr. Sternhagen on

approval of statement of evidence. Con-

tinued to January 11, 1933.

*' 28—Order of continuance to January 11, 1933,

entered.

1933

V Jan. 11—Hearing had before Mr. McMahon on ap-

proval of statement of evidence. Con-

tinued to March 1, 1933 for further hear-

ing on statement of evidence. Statement

of evidence filed.

*' 11—Order of continuance to March 1, 1933 for

hearing on the approval of statement of

evidence entered.

*' 11—Order enlarging time to March 16, 1933

for preparation of evidence and delivery

of record entered.

*' 16—Transcript of hearing of Jan 11, 1933

filed.
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1933

Jan. 12—Prascipe filed by General Counsel.

" 12—Proof of service of alternative praecipe

and statement of evidence filed by tax-

payer.

" 12—Motion to substitute alternative praecipe

and statement filed by General Counsel.

Feb. 7—Motion to advance hearing to Feb. 16, 1933

filed by taxpayer. 2/8/33 granted.

" 16-17—Hearing had before Mr. McMahon on

apjjroval of statement of evidence. Held

over from Feb. 16 to Feb. 17, 1933. C.A.V.

Time of appeal extended to April 15,

1933. Memorandum filed.

Mar. 6—Transcript of hearing of Feb. 17, 1933,

filed.

" 21—Order that the statement of evidence

lodged on 12/10/32 be corrected and

change entered. [5]

Apr. 14—Order enlarging time to May 15, 1933 for

preparation of evidence and delivery of

record entered.

May 12—Order enlarging time to June 10, 1933 for

preparation of evidence and delivery of

record entered.

" 12—Statement of evidence approved and

ordered filed.

'June 7—Order enlarging time to July 15, 1933 for

transmission ancl delivery of record en-

tered. [6]
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United States Board of Tax Appeals

Docket No. 16,627.

FIFTH STREET BUILDING, A Corporation,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

AMENDED PETITION.

I.

The petitioner ever since the 30th day of March,

1921, has been, and is, a corporation organized and

existing under and by virtue of the laws of the State

of California, having its principal place of business

at the City of Los Angeles, County of T^os Angeles,

State of California, and within the Sixth Collection

District of California ; that on or about the 15th day

of March, 1922, and within the time allowed by law,

the petitioner filed its income and excess profits tax

return for tlie year 1921 with the Collector of In-

ternal Revenue of said Sixth Collection District of

California, and said return so filed by said petition-

[7] er showed a net income of $85,170.97 and a tax

due thereon of $16,361.81 ; that thereafter, within

the time allowed by law, the petitioner fully paid

said tax; that, thereafter, and on the 19th day of

April, 1926, the respondent determined that there

was a deficiency in tax for the year 1921 of $19,-

684.69 in respect of income and excess profits taxes

imposed by law, and thereupon and on said 19th

day of April, 1926, said respondent sent a notice of
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aid deficiency to said petitioner by registered mail,

1 copy of which said notice of deficiency is hereto

ittached marked Exhibit "A" and made a part of

his amended petition; that the sixty days have not

lapsed since tlie 19th day of April, 1926, and the

Petitioner files this amended petition with the Board

>f Tax Appeals for redetermination of aforesaid

illeged deficiency.

II.

That the respondent erred in determining that

here was any deficiency in tax in the sum of $19,-

84.69. or in any other amount, or at all, due from

)etitioner upon account of income and excess pro-

its taxes for the year 1921, and petitioner makes

he following assignments of error:

(a) Respondent erred in determining and hold-

iig the net income of the petitioner for the year

921 was any sum in excess of $80,897.32.

(b) Respondent erred in not holding and de-

ermining that tlie petitioner l)y inadvertence and

u' stake erroneously reported its net income for the

ear 1921 as $85,170.97 instead of $80,897.32, and in

olding the net income to be $87,361.96.

(c) Respondent erred in holding and determin-

ig that [8] the petitioner was not entitled to ex-

austion of the value of the leasehold (referred to

y the examining- officer and respondent as ''amorti-

atiou of the ground lease") in the amount of $6,-

(^4.64, and in not holding that this amount should

ave ])een included as a deduction in the income tax

^tum filed by petitioner for said year.

(d) Respondent erred in holding and determin-
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ing that the invested capital which petitioner was

entitled to include in its return of income and excess

profits taxes for the year 1921 was only the sum of

$8,904.66, and further erred in not holding and de-

termining that such invested capital was the smn of

$492,849.86.

(e) Respondent erred in deducting and in not

allowing as a part of the invested capital of peti-

tioner for the year 1921, the sum of $483,945.20 upon

account of stock issued in payment of a certain agree-

ment for a lease dated November 1, 1920, entered

into by and l^etween Gladys Bilicke and A. B. C.

Dohrmann as first parties and W. A. Faris and R.

M. Walker as second parties, and said agreement was

on the 2nd day of November, 1920, given and trans-

ferred without consideration by said W. A. Faris

and R. M. Walker to V. J. Milliron, and thereafter

and on the 18th day of May, 1921, said agreement was

sold and assigned by said C. J. Milliron to petitioner

for a consideration of $640,000.00, which considera-

tion was paid by petitioner issuing to C J. Milliron

6,400 shares of its capital stock of the aggregate par

value of $640,000.00, which agreement and assign-

ments are hereinafter more specifically referred to

and set forth. [9]

(f) Respondent erred in holding and determin-

.

ing that there should have been eliminated from in-

vested capital of petitioner the sum of $483,945.20.

(g) Respondent erred in holding and determin-

ing that the provisions of Section 331 of the Revenue

Act of 1921 has any application to the facts in this

case.
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(h) Even if the provisions of Section 331 of the

Revenue Act of 1921 apply to this case then resi)ond-

ent erred in holding and determining that the value

of the agreement to make a lease dated November 1,

1920, is for the purpose of invested capital to be

included therein only in the amount of the actual

cash i)aid for aforesaid agreement, and not at the

value of said agreement on the date when acquired

by the previous owner, to-wit, C. J. Milliron, by gift

on the 2nd day of November, 1920.

(i) Respondent erred in holding and determin-

ing that the cost to the prior owner, to-wit, C. J.

Milliron, was nothing and in not holding that the

cost of acquisition to said prior owner was at least

$640,000.00.

(j) Respondent erred in holding and determin-

ing that the value of aforesaid agreement dated No-

vem])er 1, 1920, at the date of its assignment to peti-

tioner for the purposes of invested capital was noth-

ing; and further, in holding and determining that

the petitioner was not entitled to include as a part

of its invested capital the actual value of said agree-

ment at the date of the assignment thereof to the

l)etitioner, to-wit, at least the sum of $640,000.00.

(k) Respondent erred in holding and determin-

ing that [10] said agreement for a lease dated No-

vernl)er 1, 1920, between Gladys Bilicke and A. B. C.

Dohrmann as first parties and W. A. Faris and R.

M. Walker as second parties had no value and was
not enforcible in the hands of anyone but the original

parties thereto, when in fact and in law such agree-
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ment was enforcible in the hands of assignees thereof

and also had a vahie in the hands of such assignees.

(1) Respondent erred in holding and determin-

ing that there is owing and unpaid from the peti-

tioner on account of income and excess profits taxes

for the year 1921 an additional sum of $19,684.69, or

any other sum, or at all.

(m) Respondent erred in holding and determin-

ing that the total amount of tax due from the peti-

tioner on account of income and excess profits taxes

for the year 1921 was the sum of $36,046.50, upon

which there has been already paid the sum of $16,-

361.81, leaving a balance of $19,684.69, and in not

holding and determining that the total amount of

taxes so due and owing from the petitioner was the

sum of $15,149.22, upon which there has been paid

the said sum of $16,361.81, leaving a balance of over-

pa^-nient of $1,212.59.

(n) Respondent erred in not holding and deter-

mining that there has been an overassessment of $1,-

212.59 upon account of income and excess profits

taxes of petitioner for the year 1921.

III.

In support of said assignments of error, the peti-

tioner alleges that petitioner is a corporation organ-

ized and created under the laws of the State of Cali-

fornia on the 30th day of March, 1921, and ever

since said last mentioned date has been, [11] and

is, such a corporation having its principal place of

business at the City of Los Angeles, County of Los

Angeles, State of California. That among its cor-
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porate powers are the following: to l)iiy, purchase,

take on lease, or l^y assignment of lease or sublease,

or l)y exchange, Iniy, or rent or otherwise acquire

or hold real or personal property improved or un-

improved; to improve, manage and operate real

property; to construct, reconstruct and alter houses,

offices, and store buildings, stores, department stores

and to operate, manage, lease and rent the same or

any part thereof; to develop real property gener-

ally, to acquire by purchase, assignment, or other-

wise, leases and ground leases of improved or unim-

proved property, and to develop the property cov-

ered by said leases, and to sell, oi' otherwise dispose

of same; togetlier with other and all powers neces-

sary to carry into effect the purposes for which the

])etitioner was organized and incorporated.

IV.

Petitioner further alleges that on the 1st day of

Noveml)er, 1920, Gladys Bilicke and A. B. C. Dohr-

mann were the duly appointed, qualified and acting

executors of the Last Will and Testament of A. C.

Bilicke, deceased, under appointment of the Su-

perior Court of the State of California, in and for

the County of Los Angeles, and said estate owned
real property in the City of Los Angeles, State of

California, the same ])eing a portion of Lots 4 and 5,

in Block 14, of the Ord Survey in the City of Los

Angeles, County of Los Angeles, State of California,

substantially described as follows : [12]

That portion of Lot Four (4) in Block Four-

teen (14) of Ord's Survey, in the City of Los

Angeles, County of Los Angeles, State of Cali-



12 Fifth Street Building

I
fornia, as per map recorded in Block 53, page

66, et seq., Miscellaneous Records of said

County described as follows:

Beginning at the North East corner of said

lot; thence Southerly along the Westerly line

of Broadway forty-eight (48) feet; thence at

right angles Westerly one hundred fifty-five

(155) feet to an alley; thence at right angles

Northerly along said alley forty-eight (48)

feet to the North line of said Lot; thence at

right angles Easterly one hundred fifty-five

(155) feet to the point of beginning.

Part of Lot Five (5) in Block Fourteen (14)

of Ord's Survey, in the City of Los Angeles,

County of Los Angeles, State of California,

described as follows, to-wit:

Beginning at the point of intersection of the

Easterly line of said Lot with the center line,

produced Easterly of tlie party wall described

in the agTeement between Aaron M. Ozman and

William H. Perry, dated February 5, 1896, and

recorded in the Recorder's office of said County,

in Book 1063 of Deeds, page 133, said point

being sixty (60) feet, a little more or less.

Southerly from the intersection of said East-

erly line with the Southerly line of Fifth

Street; thence running Westerly along said

produced center line and along the center line

of said wall, one hundred twenty-two (122)

feet and four (4) inches, more or less, to the

intersection of said center line with the center

line of the party wall described in the agree- ,

M.
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ment aforesaid, which runs Southerly from

Fifth Street; thence Nortlierly along said cen-

ter line sixty (60) feet, more or less, to the

Southerly line of Fifth Street at a jjoint one

hundred twenty-two (122) feet and four (4)

inches Westerly from its intersection with the

Westerly line of Broadway as originally estab-

lished, thence Westerly along said line of Fifth

Street forty-two (42) feet and eight (8) inches,

more or less, to the Easterly line of the alley

running Northerly and Southerly through said

Block ; thence Southerly along the Easterly line

of said alley sixty (60) feet, more or less, to an

angle in said line; thence [13] continuing along

said line of alley South twenty-eight (28) de-

grees (28""), thirty-six and one-half minutes

(3614') West sixty and thirty-nine hundredths

(60 39/100) feet, more or less, to the Southerly

line of Lot tive (5) herein recited; thence along

said Southerly line. Easterly one hundred tifty-

live (155) feet, more or less, to the Southeast

corner of said Lot Five (5) ; thence Northerly

along the Easterly line of the same sixty (60)

feet, more or less, to the point of beginning.

Subject, however, to all existing party wall

agreements and party wall rights, if any, and

aLso to an agreement not to use the east tive (5)

feet of the xjortion of all premises fronting ou

roadway for any permanent improvement.

That on said tirst day of November, 1920, said

Gladys Bilicke and A. B. C Dohrmann as said exec-

utors, and as tirst parties thereto, made and entered
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into a certain agreement with W. A. Faris and R. M.

Walker, as second parties thereto, for a lease of

said described property wherein it was provided as

follows: that said first parties as said executors

would forthwith cause to be organized under the

laws of the State of California, a corporation hav-

ing some suitable name, and would inmiediately

institute and take such proceedings as might be per-

mitted by law to cause the real property to be dis-

tributed pursuant to said will and to be acquired by

said corporation or by said corporation and said

Gladys Bilicke, to the end that said Gladys Bilicke

itidividually and as the guardian of her three minor

children should own all of the issued stock of said

corporation, and that said corporation, or said cor-

poration and Gladys Bilicke, would make a valid

lease of said i^roperty for the term of ninety-nine

years, and said first parties further agreed that

they [14] would use every endeavor to promptly

accomplish the above and foregoing results; said

W. A. Faris and R. M. Walker, as said second par-

ties, agreed that they would cause a corporation to

be organized under the laws of the State of Cali-

fornia, having some suitable name, for the purpose

of leasing said real property for a term of ninet}^-

nine years commencing January 1, 1921, and said

first parties agreed when said real estate should

have been acquired by the corporation to be organ-

ized by them as aforesaid, they would cause such

corporation, or such corporation and said Gladys

Bilicke, to execute as lessor or lessors an indenture

of lease substantially in form attached to ^aid agree-
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nient; said second pcirties further agreed that they

would thereupon cause said corporation to l)e or-

ganized by them as aforesaid to execute as lessee

the said indenture of lease, and they, as individuals,

would at the same time execute in favor of the lessor

a guarantee substantially in the form of the docu-

ment attached thereto.

Thereafter said Gladys Bilicke and A. B. C.

Dohrmann as executors of said estate duly per-

formed all the terms and conditions upon their part

to be kept and performed to the end that on the

15th day of January, 1921, a corporation was organ-

ized under the laws of the State of California with

the corporate name of Fifth and Broadway Invest-

ment Company and the stock thereof was acquired

and owned by said Gladys Bilicke individually and

as guardian of her three minor children.

V.

Petitioner alleges that on the 2nd day of Novem-

ber, 1920, said W. A. Faris and R. M. Walker made
a gift of said contract to [15] said C. J. Milliron

by giving and assigning, in Avriting, to said C. J.

Milliron all their right, title and interest in and to

said agreement.

VI.

Petitioner further alleges that thereafter and on

the 30th day of March, 1921, said C. J. Milliron

caused to be organized under the laws of the State

of California aforesaid, Fifth Street Building, a

corporation, having an authorized capital stock of

$1,500,000.00, divided into 15,000 shares of the par

value of $100.00 each.
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VII.

Petitioner alleges thereafter and on the 18th day

of May, 192], said Fifth Street Building, a corpora-

tion, entered into an agreement with said C. J.

Milliron whereby said C, J. Milliron agreed to sell

and assign to said last named corporation all his

right, title and interest in and to said agreement

for a lease for a consideration of $640,000.00, and,

in payment thereof, said Fifth Street Building

agreed to issue and deliver to said C. J. Milliron

6,400 shares of the capital stock of said corporation

of the aggregate par value of $640,000.00. There-

upon and on the 18th day of May, 1921, said C. J.

Milliron and Edith Milliron, his wife, assigned all

their right, title and interest in and to said agree-

ment for a lease to said Fifth Street Building, a

corporation.

VIII.

Thereafter and on i\iQ 20th day of May, 1921,

pursuant [16] to votes and authorization of their

respective boards of directors tirst had and obtained^

said Fifth and Broadway Investment Company, as

lessor, and said Fifth Street Building, as leasee,

executed said lease provided for in said agreement

for a lease, wherein and whereby the said lessor

leased to said lessee the premises particularly de-

scribed in paragraph IV of this amended petition

for and during the term of ninety-nine years begin-

ning on the 1st day of January, 1921, and ending on

the 31st day of December, 2019, at the rentals there-

in provided and upon the terms, conditions and
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covenants thei'ein set forth. That said lease is in

full force and effect, and petitioner has been at all

times since its execution, and is, the owner thereof.

IX.

Thereafter and on the 3rd day of June, 1921,

the Commissioner of Corporations of the State of

California, having issued his permit authorizing the

issuance of said 6,400 shares of the capital stock of

said Fifth Street Building to C. J. Milliron in

pursuance of aforesaid agreement said Fifth Street

Building issued and delivered to said C. J. Milliron

6,400 shares of its capital stock. That immediately

I

upon said issuance of said 6,400 shares the outstand-

ing and issued capital stock of said Fifth Street

I

Building was (including said 6,400 shares) 6,403

j

shares; and ever since the 10th day of February,

1922, the issued and outstanding shares of capital

stock of said Fifth Street Building has been, and

is, 6,713 shares. [17]

X.

By the Revenue Act of 1918, approved February

4, 1919, (40 Stat. L. 1057) it is provided in Sec. 202

thereof as follows:

(a) That foi- the purpose of ascertaining

the gain derived or loss sustained from the sale

or other disposition of property, real, personal,

or mixed, the basis shall be

—

(1) In the case of property acquired before

March 1, 1913, the fair market price or value of

such property as of that date; and
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(2) In the case of property acquired on or

after that date, the cost thereof; or the inventory

vahie, if the inventory is made in accordance

^vith section 203.

XI.

By the Revenue Act of 1921, approved November

23, 1921, (42 Stat. L. 227), it is provided in Sec.

202 thereof:

(a) That the basis for ascertaining the gain

derived or loss sustained from a sale or other

disposition of property, real, personal, or mixed,

acquired after February 28, 1913, shall be the

cost of such property, except that

—

(1) In the case of such property, which should

be included in the inventory, the basis shall be

the last inventory value thereof;

(2) In the case of such property, acquired by

gift after December 31, 1920. the basis shall be

the same as that which it would have in the hands

of the donor or the last preceding owner by

whom it was not acquired by gift. If the facts

necessary to determine such basis are unknown

to the donee, the Commissioner shall, if possible,

o])taiu such facts from such donor or last pre-

ceding owner, or any other person cognizant

thereof. If the Commissioner finds it impos-

si])le to obtain such facts, the basis shall be the

value of such property as found by the Com-

missioner as of the date or approximate date at

which, [18] according to the best information

the Commissioner is able to obtain, such prop-
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(M'iy was a('(|iiii(Ml hy such doiiof or last preced-

ing: owiK'f. In I lie case ol' such property ac-

<|iiii"(Ml l)v ^il'l oil Ol' hcl'oi'c I)(m'('1hI)(M' )^)1, 1920,

Ihc hasis foi' asecrtaiiiinj;' <;ain oi' loss I'roin a

sale or other disposilioii thci'CH)!' shall be the

fail' niai'kel pi'ice or value of such pi'0])erty at

the time of such acquisition;

XIL
By the RevcMiue Act of 1921, appi'oved Noveniber

r?, 1921, (42 Slnl. L. 227) W is i)rovide(l:

Sec. 234 (a) 'V\\{\\ in coinputinj*; the net income

of a corporation subject to the tax imposed by

Section 2;>() thei-e shall be allowed ns deductions
-x- * *

(7) A reasonable allowance for the exhaustion,

wear and teai' of property used in the ti'ade or

business, including' a reasonable allovvaTic(» for

obsolescence. In the case of such |)i'ope!'ty ac-

(piired beror<» March 1, I9l:>, this dedu<'tion shall

be computed upon the basis of its fair rnarket

])i-ice or \'nlue as of Mai'cli I, 1913.

XITI.

IJy said Ke\-enue Act of 1921, it is provided as

ollows:

S(M'. 2;>(). 'I'hat, in lieu of the tax inii)osed hy

section 2:}() of the K'eveiiue Act of 191S, there

shall be le\'ied, collected .'ind paid fof each tax-

able yeai' upon the net income of e\'(M'y corpoi'a-

tion a tax at the following rates:

(a) For the calendar year 1921, 19 ])er centum

of the amount of \\\o net income in excess of the
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credits provided in section 236; and

(b) For each calendar year thereafter 12^/2

per centum of such excess amount. [19]

XIY.

By the provision of Sec. 236 of said Revenue Act

of 1921, it is, among other things, provided as fol-

lows:

Sec. 236. That for the pui-pose only of the

tax imposed by section 230 there shall be allowed

the following credits

:

(c) The amount of any war-profits and excess-

profits taxes imposed by act of Congress for the

same taxable year.

Sec. 301. That in lieu of the tax imposed by

Title III of the Revenue Act of 1918, but in

addition to the other taxes imposed by this act,

there shall be levied, collected and paid for the

calendar year 1921 upon the net income of every

corporation (except corporations taxable under

subdivision (b) of this section) a tax equal to

the sum of the following:

FIRST BRACKET
Twenty per centum of the amount of the net

income in excess of the excess-profits credit (de-

termined under section 312) and not in excess

of 20 per centiun of the invested capital;

SECOND BRACKET
Forty per centum of the amoimt of the net in-

come in excess of 20 per centum of the invested

capital.
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XV.

The excess profits credit mentioned in said section

301 of said Revenue Act of 1921, is provided for by

section 312 of said Act, and the portion of said sec-

tion 312 which is material to this controversy, is

as follows:

Sec. 312. That the excess profits credit shall

consist of a specific exemption of $3,000.00 plus

an amount equal to 8 per centum of the invested

capital for the taxable year. [20]

XVI.

The term '' invested capital'' for the purposes of

said Revenue Act of 1921 is defined in section 326

thereof, and the portion of which is material to this

controversy is as follows:

Sec. 326. (a) That as used in this title the

term "invested capital'' for any year means

(except as provided in subdivisions (b) and (c)

of this section) (1) Actual cash bona fide paid

in for stock or shares. (2) Actual cash value

of tangible property other than cash, bona fide

paid in for stock or shares at the time of such

payment, Ijut in no case to exceed the par value

of the original stock or shares specifically issued

j

therefor, unless the actual cash value of such

tangible property at the time paid in is shown

to the satisfaction of the (Commissioner to have

been clearly and substantially in excess of such

par value, in which case such excess shall be

treated as paid-in surplus.
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1
That subdivision (b) and (c) of said Section 326

are not material to this controversy.

XVII. 1
By section 331 of said Revenue Act of 1921, it is

provided as follows

:

Sec. 331. That in the case of the reorganiza-

tion, consolidation, or change of ownership of a

trade or business, or change of ownership of

property, after March 3, 1917, if an interest or

control in such trade or business or property of

50 per centum or more remains in the same

persons, or any of them, then no asset trans-

ferred or received from the previous owner

shall, for the purpose of determining invested

capital, be allowed a greater value than would

liave been allowed under this title in computing

the invested capital of such previous owner if (

such asset had not been so transferred or re-

ceived : Provided, That if such previous owner r

was not a corporation, then the value of any

asset so ti'ansferred or received shall be taken i

at its cost of acquisition (at the date when [21] 1

acquired by such previous owner) with proper i

allowance for depreciation, impairment, better-

ment or development, but no addition to the

original cost shall be made for any charge or

expenditure deducted as expense or otherwise

on or after March 1, 1913, in computing the

net income of such previous owner for purposes

of taxation. i

M 1
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XVIII.

Petitioner further alleges pursuant to the pro-

visions of law that it made return of its annual net

income for the year 1921, and thereupon an income

and excess profits tax was assessed against petitioner

in the sum of $16,361.81, all of which tax the peti-

tioner paid to the Collector of Internal Revenue of

the United States for the Sixth Collection District

of California, after the first day of March, 1922,

and during said year, as set forth in paragraph I

of this amended petition; hut as a matter of law

and fact, there was lawfully assessable against peti-

tionei- only the sum of $15,149.22 and petitioner

alleges that no part of the sum of $1,212.59 was due,

owing or payable by the petitioner, said last named

amount being the difference between the amount ac-

tually due and law^fully assessable and the sum

Avrongfully assessed and paid as aforesaid.

XIX.
Tliereafter respondent caused to be made a re-ex-

amination of said tax for the year 1921, and on the

19th day of April, 1926, respondent determined there

was a deficiency in tax of $19,684.69, in respect of

income and the excess profits tax imposed by law;

]

and thereupon and on said 19th day of April, 1926,

I said respondent sent notice of said deficiency to said

petitioner [22] l)y registered mail, copy of which said

notice of deficiency is hereto attached marked Ex-
hibit "A" and made a part of this amended peti-

tion, ail of which is also set forth in paragraph I of

I this amended petition.
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XX.
Petitioner was incorporated for the purpose of

acquiring aforesaid contract for a lease and said

contract was purchased by petitioner for the sum

of $640,000.00 and paid for in stock of the corpora-

tion of the par vahie of $640,000.00, all as above

set forth. That the value of said contract for a

lease on the 2nd day of November, 1920, was the

sum of $640,000.00, and, further, the value of said

leasehold interest on the 30th day of March, 1921,

and also on the 18th day of May, 1921, was at least

said sum of $640,000.00 ; that from and after March

30, 1921, said leasehold interest was part of the in-

vested capital of said petitioner during said year

1921, i. e. for a period of 276 days, and said sum of

$640,000.00, prorated over a period of 276 days is

the sum of $483,945.20. That petitioner was en-

titled to include as a part of its invested capital for

said year 1921, said sum of $483,945.20, in addition

to the sum of $8,904.66 allowed and determined by

the respondent as the invested capital of the peti-

tioner during the year 1921, but respondent errone-

ously and contrary to law neglected and refused to

include as a part of the invested capital of peti-

tioner in determining its income and excess profits

tax liability for the year 1921, said sum of

$483,945.20; that petitioner alleges that its invested

capital for the year 1921 which it was entitled to use

and include in its [23] income tax return in deter-

mining its income and excess profits tax of said year

1921 was $492,849.86, and not the sum of $8,904.66

as determined by the respondent.
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XXI.
Petitioner alleges that it was and is entitled to

deduct from its gross income for the year 1921 a

reasonable allowance for exhaustion of aforesaid

lease and that 1/99 of the value of said lease for

said term of 99 years, or the sum of $6,464.64, being

1/99 of $640,000.00, the value of said lease as afore-

said, is a reasonable allowance for exhaustion of

said lease. Petitioner further alleges that respon-

dent erroneously and contrary to law refused to al-

low and neglected to include in his determination of

the tax liability of petitioner for the year 1921 as a

deduction from its gross income said sum of

$6,464.64 as exhaustion of aforesaid lease for said

year 1921.

XXI. (A).

Petitioner alleges that its gross income for the

year 1921 w^as the sum of One Hundred Fifty-two

Thousand Two Hundred Thirty and 67/lOOths

($152,230.67) Dollars, and that the total deductions

allowed by law in determining its net income, with-

out including said sum of $6,464.64 on account of

the exhaustion or amortization of said leasehold as

above set forth, is the sum of Sixty-four Thousand

Eight Hundred Sixty-eight and 71/lOOths ($64,-

868.71) Dollars, and that the net income, without

the benefit of said deduction of $6,464.64 as amorti-

zation aforesaid, is the simi of Eighty-seven Thou-

sand Three Hundred Sixty-one and [24] 96/lOOths

($87,361.96) Dollars, and that the true net income,

after deducting said sum of $6,464.64, exhaustion of

said leasehold, as hereinbefore set forth, is the sum
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of Eighty Thousand Eight Hundred Ninety-seven

and 32/lOOths ($80,897.32) Dollars.

XXII.

Petitioner alleges that by reason of the facts here-

inbefore set forth the true net income of the peti-

tioner for the year 1921 is the sum of $80,897.32 and

not the sum of $87,361.96; that the invested capital

of the petitioner for said year 1921 is the sum of

$492,849.86, and not the sum of $8,904.66, and that

the amount of income and excess profits taxes due

from the petitioner for said year 1921 is the sum of

$15,149.22, and not the simi of $36,046.50. That the

erroneous determination of tax by the respondent

arises as follows:

(a) In determining the net income of the pe-

titioner for the year 1921 respondent neglected and

refused to deduct from the gross income of the pe-

titioner the sum of $6,464.64, being exhaustion of

the aforesaid lease for the year 1921;

(b) In determining the invested capital of the

Petitioner for said year 1921, respondent neglected

and refused to allow as a part of said invested capital

the sum of $483,945.20, l)eing the pro rata amount

of the value of aforesaid lease, to-wit, $640,000.00.

Petitioner further alleges that it has paid on

account of income and excess profits taxes for the

year 1921 the sum of $16,361.81, and by reason of

the foregoing facts it has overpaid the amount of

its income and excess profits taxes for said year [25]

1921 in the sum of $1,212.59.

WHEREFORE, the petitioner prays:

1. That this Board redetermine said alleged de-

ficiency, and upon said redetermination it be held
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that there is no deficiency due from petitioner as

determined by respondent

;

2. That it be determined by this Board that pe-

titioner has paid the sum of One Thousand Two
Hundred Twelve and 59/lOOths ($1,212.59) Dollars

in excess of the amount due from the petitioner upon

account of its income and excess profits taxes for

the year 1921, and that there has been an overassess-

ment in said amount;

3. And for such other and further relief as may
be proper.

FIFTH BTREET BUILDING.
By C. J. MILLIRON, President.

Fifth Street Building, 518 Merchants Natl. Bank
Bldg., Los Angeles, California.

Attest

:

C. J. DUGGAN, Secretary.

C. J. MILLIRON,
518 Merchants National Bank Bldg., Los

Angeles, California.

EDW. S. BRASHEARS,
710 Fourteenth Street, N. W., Washington,

D. C.

Attorneys for Petitioner. [26]

State of California

County of Los Angeles—ss.

C. J. MILLIRON, being first duly sworn, deposes

and says: that he is the President of the petitioner

corporation named in the foregoing amended peti-

tion; that he has read said amended petition and
knows the contents thereof ; that the same is true of

his own knowledge, except as to those matters there-

in stated upon information or belief, and as to those
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matters he believes them to be true ; that he makes

this verification on behalf of the within named pe-

titioner; that the aforesaid proceedings are not in-

stituted merely for delay and said proceedings are

not frivolous.

C. J. MILLIRON.
Subscribed and sworn to before me this 21st day

of January, 1927.

[Seal] LEO M. DALY,
Notary Public in and for the County of Los Angeles,

State of California. My Commission Expires

June 18, 1930. [27]

EXHIBIT "A"
(1639M) Form NP-2

SEAL TREASURY DEPARTMENT
Office of Commissioner Washington

of Internal Revenue. April 19, 1926.

IT:CA:PYA-5-2-60D

Fifth Street Building,

518 Merchants Bank Building,

Los Angeles, California.

Sirs:

The determination of your income tax liability

for the year 1921, pursuant to an examination of

your books of account and records, as set forth in

office letter dated February 17, 1926, and after con-

sideration of your protest dated March 13, 1926, and

as result of a conference dated January 7, 1926,

disclosed a deficiency in tax amounting to $19,684.69

as shown in the attached statement.

In accordance with the provisions of Section 274

of the Revenue Act of 1926, you are allowed 60 days
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from the date of mailing of this letter within which

to file a petition for the redetermination of this de-

ficiency. Any such petition must be addressed to

the United States Board of Tax Appeals, Earle

Building, Washington, D. C, and must be mailed in

time to reach the Board within the 60-day period,

not counting Sunday as the sixtieth day.

Where a taxpayer has been given an opportunity

to file a petition with the United States Board of

Tax Appeals and has not done so within the 60 days

prescri])ed and an assessment has been made, or

where a taxpayer has filed a petition and an assess-

ment in accordance with the final decision on such

petition has been made, the unpaid amount of the

assessment must be paid upon notice and demand

from the Collector of Internal Revenue. No claim

for abatement can be entertained.

If you acquiesce in this determination and do not

desire to file a petition with the United States Board

of Tax Appeals, you are requested to execute a

waiver of your right to file a petition with the

United States Board of Tax Appeals on the enclosed

form A, and forward it to the Commissioner of In-

ternal Revenue, Washington, D. C, for the atten-

tion of IT :CA :PYA-5-2-60D. In the event that you

acquiesce in a part of the determination, the waiver

should be executed with respect to the items to which

you agree.

Respectfully,

D. H. BLAIR,
Commissioner.

(Signed) By C. R. NASH,
Assistant to the Conunissioner.
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Enclosures: Statement Waiver—Form A. Form
882. [28]

STATEMENT

IT:CA:PYA-5-2-60D

In re : Fifth Street Building,

518 Merchants Bank Building,

Los Angeles, California.

Year

1921 Deficiency in Tax.

1921 $19,684.69.

Xet income rejjorted $85,170.97

Add:

Accrued recoverable rents 2,060.49

Organization expenses 1,130.50

Total $88,361.96

Deduct

:

Return of capital 1,000.00

Net income as adjusted $87,361.96

The above adjustments are explained in detail in

Schedules I-a and I-b, of ReveuTie Agent's report,

dated November 24, 1925, a copy of which has been

furnished you.

The adjustment made by the examining officer

allowing amortization of ground rent in the amount

of $2,000.00 has been eliminated for the reason that

no value has been established on the agreement for

a lease, which was paid in for stock, since such

agreement had no value and was not enforcible in

the hands of anyone but the original parties thereto.
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Invested Capital

Invested capital reported $491,740.26

Add:

Stock sold May 12, 1921 .01

Junes, 1921 1,109.59

Total $492,849.86

Deduct

:

Stock issued for lease 483,945.20

Invested capital as adjusted $ 8,904.66

The additions for stock sold for cash during the

taxable year shown in Schedule H. of your return

have been adjusted to conform with Article 853,

Regulations 62. [29]

The elimination from invested capital of $483,-

945.20 shown in Schedule H. of your return as the

prorated amoiuit of stock issued for lease is in

accordance with Section 331 of the Revenue Act of

1921 w^hich provides tliat for invested capital pur-

poses such an asset may be included only at its

cost to the prior owner, which in this case was

nothing.

Excess Profits Tax Under

Section 302.

Income Credit Balance Rate Tax

$20,000.00 $3,000.00 $17,000.00 20% $ 3,400.00

67,361.96 67,361.96 40% 26,944.78

$87,361.96 $3,000.00 $84,361.96 $30,344.78
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Net income $87,361.96

Less

:

Profits tax 30,344.78

Taxable at 10% 57,017.18

Tax at 10%
-

5,701.72

Total tax assessable $36,046.50

Original tax 16,361.81

Deficiency in tax $19,684.69

Payment should not be made until a bill is re-

ceived from the Collector of Internal Revenue for

your district, and remittance should then be made

to him.

[Endorsed] : U. S. Board of Tax Appeals. Filed

at Hearing Feb. 15, 1927. [30]

[Title of Court and Cause.]

AMENDED ANSWER.

The Commissioner of Internal Revenue by his

attorney, A. W. Gregg, General Counsel, Bureau of

Internal Revenue, for an amended answer to the

petition heretofore filed by the above-named peti-

tioner, admits and denies as follows

:

I. Admits the allegations of paragxaph num-

bered I.

III. Admits the allegations of paragraph num-

bered III.

IV. For lack of information upon which to base
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a belief he denies the allegations of paragTajjli IV
of said petition, except that he admits that on No-

vember 1, 1920, Gladys Bilicke and A. B. C. Dohr-

man were executors of the last will and testament

of A. B. Bilicke, and that decedent's estate owned

real property described in paragraph IV of said

petition.

V. Denies the allegations of paragTaph num-

bered V.

VI. Admits the allegations of paragraph num-

bered VI.

VII. For lack of information upon which to

base a belief, he denies the allegations of para-

graph VII. [31]

VIII. For lack of information upon which to

base a belief, he denies the allegations of para-

gTaph VIII.

IX. For lack of information upon which to base

a belief, he denies the allegations of paragraph IX.

X. Neither admits nor denies the allegations of

paragraph X.

XI. Neither admits nor denies the allegations of

paragraph XI.

XII. Neither admits nor denies the allegations

of paragraph XII.

XIII. Neither admits nor denies the allegations

of paragraph XIII.

XIV. Neither admits nor denies the allegations

of paragraph XIV.

XV. Neither admits nor denies the allegations

of paragraph XV.
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XVI. Neither admits nor denies the allegations

of paragraph XVI.

XVII. Neither admits nor denies the allegations

of paragTaph XVII.

XVIII. Answering the allegations of paragraph

XVIII, he admits that the tax heretofore assessed

for the year 1921 amounted to $16,361.81 and that

said amount has been paid. Denies the remaining

allegations of paragraph XVIII.

XIX. Admits the allegations of paragrajjh num-

bered XIX.
XX. Answering the allegations of paragraph

XX, he denies that the lease was worth on Novem-

ber 2, 1920, or on March 30, 1921, or on May 18,

1921, $640,000 or any amount whatsoever.

XXI. Answering the allegations of paragraph

XXI, he admits that the resj^ondent has refused to

permit the deduction of $6,464.64 from gross income

of the petitioner for the year 1921 on account of

the alleged [32] exhaustion of said lease and denies

that said lease had any value whatsoever.

XXII. Denies the allegations of paragraph num-

bered XXII.

Denies generally and specifically each and every

allegation not hereinbefore admitted, qualified or

denied.

WHEREFORE it is prayed that said petition be

denied.

A. W. GREGG,
General Counsel,

Bureau of Internal Revenue.
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Of Counsel:

JOHX D. FOLEY,
Special Attorne}',

Bureau of Internal Revenue.

[Endorsed]: Filed Xov. 19, 1926. United States

Board of Tax Appeals. [33]

[Title of Court and Cause.]

AMENDMENTS TO AMENDED ANSWER.

(Read into Record May 26, 1930.)

"The respondent admits that the net income for

the year 1921, on which the Respondent determined

a deficiency for the said year 1921 was $87,361.96.

"Admits that the Respondent in determining the

taxahle income for the year 1921 as $87,361.96 did

not allow an amount of $6,464.64, or any other

amount on account of depreciation on an alleged

leasehold.

"Admits that should the Board tind that the tax-

l)ayer is entitled to a deduction from its income for

the year 1921 on account of depreciation of an

alleged leasehold, that the amount so determined by

the Board should be deducted from the aforesaid

net income of $87,361.96." [34]

[Title of Court and Cause.]

PETITION.

The above named petitioner hereby petitions for

a redetermination of the deficiency set forth by the
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Commissioner of Internal Revenue in his notice of

deficiency (IT:AR:C-7:MLB-60D) dated July 10,

1929, and as a basis for its proceeding alleges as

follows

:

I.

Petitioner is a corporation organized and existing

under and by virtue of the laws of the State of Cali-

fornia, having its principal place of business at the

City of Los Angeles, County of Los Angeles, State

of California, and within the 6th Collection District

of California ; that on or about the 15th day of

March, 1927, and within the time allowed by law,

petitioner filed its income tax return for the year

1926 with the Collector [35] of Internal Revenue of

said 6th Collection District of California and said

return so filed by said petitioner showed a net

income of $24,600.05 and a tax was determined

thereon in the amount of $3,051.01; that thereafter

and within the time allowed by law the petitioner

fully paid said tax, that thereafter and on the 10th

day of July, 1929, respondent redetermined that

there was a deficiency in tax for the year 1926 of

$1,142.72 in respect of income taxes imposed by

law, and thereupon and on said 10th day of July,

1929, said respondent sent a notice of said deficiency

to said petitioner by registered mail, a copy of

which said notice of deficiency is hereto attached

marked "Exhibit A", and made a part of this peti-

tion; that the sixty days have not elapsed since the

10th day of July, 1929, and the petitioner files this

petition with the Board of Tax Appeals for rede-

termination of aforesaid alleged deficiency.
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II.

Notice of deticiency (copy of which is hereto

attached marked "Exhibit A") was mailed to peti-

tioner on July 10, 1929.

III.

The taxes in controversy are income taxes for the

year 1926 in the sum of $1,142.72.

IV.

The determination of taxes set forth in said notice

of deficiency is based upon the following errors:

(a) That the respondent erred in determining

that there wa.s any deticiency in tax in the sum of

$1,142.72 or in any other amount or at all due from

petitioner upon account of income taxes [36] for the

year 1926.

(b) Respondent erred in determining and hold-

ing that the net income of petitioner for the

year 1926 was $31,064.70, or any sum in excess of

$24,600.05.

(c) Respondent erred in holding and determin-

ing that petitioner was not entitled to deduct the

sum of $6464.65 as obsolescence, depreciation or ex-

haustion of the value of the leasehold (referred to

by the respondent as "lease amortization") and in

not holding that this amount should have been in-

cluded as a deduction in determining the net in-

come of petitioner for said year.

(d) Respondent erred in holding and determin-

ing that the value of the said lease to the petitioner

was nothing and in not holding that the cost to

petitioner of said lease or contract to execute a lease
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was the sum of $640,000.00 and that the vahie of

said contract to execute a lease was the siun of

$640,000.00 at the time of purchase by petitioner.

V.

The facts upon which the petitioner relies as the

basis of this proceeding are as follows

:

(a) That at all times herein mentioned the peti-

tioner was and now is a corporation organized and

exL^ting under the laws of the State of California,

having its principal place of l)usiness in the City

of Los Angeles. County of Los Angeles, State of

California. [37]

(b) That on the 18th day of May. 1921. peti-

tioner entered into an agreement with C. J. Milliron

whereby said C. J. Milliron agreed to sell and as-

sign to petitioner all of his right, title and interest

in and to a certain agreement for a lease for a con-

-sideration of $640,000.00, and in pa^mient thereof

petitioner agreed to issue and deliver to said C. J.

Milliron 6.400 shares of the capital stock of peti-

tioner of the aggregate par value of $640,000.00.

That on the 18th day of May. 1921, said C. J. Mill-

iron and Edith Milliron. his wife, in accordance

witli aforesaid agreement, assigned all their right,

title and interest in and to said agreement for a lease

to the petitioner: that said agreement for a lease

covered the real property substantially described as

follows

:

That portion of Lot Four (4) in Block Four-

teen (14) of Ord's Survey, in the City of Los

Angeles. County of Los Angeles, State of Cali-

fornia, as per map recorded in Book 53, page
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66, et seq., Miscellaneous Records of said Coun-

ty, described as follows

:

Beginning at the North East corner of said

lot ; thence southerly along the westerly line of

Broadway forty-eight (48) feet; thence at right

angles westerly one hundred fifty-five (155) feet

to an alley; thence at right angles northerly

along said alley forty-eight (48) feet to the

north line of said lot; thence at right angles

easterly one hundred fifty-five (155) feet to the

point of beginning.

Part of Lot Five (5) in Block Fourteen (14)

of Ord's Survey, in the City of Los Angeles,

County of Los Angeles, State of California, de-

scribed as follows, to-wit

:

Beginning at the point of intersection of the

Easterly line of said Lot with the center line,

produced Easterly of the party wall described in

the [38] agreement between Aaron M. Ozman

and William H. Perry, dated February 5, 1896,

and recorded in the Recorder's Office of said

County, in Book 1063 of Deeds, page 133, said

point being sixty (60) feet, a little more or less,

Southerly from the intersection of said Easterly

line with the Southerly line of Fifth Street;

thence running Westerly along said produced

center line and along the center line of said wall,

one hundred twenty-two (122) feet and four

(4) inches, more or less, to the intersection of

said center line with the center line of the ])arty

wall described in the agreement aforesaid, which

runs Southerly from Fifth Street; thence

Northerly along said center line sixty (60) feet,
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more or less, to the Southerly line of Fifth

Street at a point one hundred twenty-two (122)

feet and four (4) inches Westerly from its in-

tersection with the Westerly line of Broadway

as originally established ; thence Westerly along

said line of Fifth Street forty-two (42) feet

and eight (8) inches, more or less, to the East-

erly line of the alley running Northerly and

Southerly through said block ; thence Southerly

along the Easterly line of said alley sixty (60)

feet, more or less, to an angle in said line;

thence continuing along said line of alley South

twenty-eight (28) degrees (28°), thirty-six and

one-half minutes (36^/^') West sixty and thirty-

nine hundredths (60 39/100) feet, more or less,

to the Southerly line of Lot Five (5) herein re-

cited ; thence along said Southerly line, Easterly

one hundred fifty-five (155) feet, more or less,

to the Southeast corner of said Lot Five (5) ;

thence Northerly along the Easterly line of the

same sixty (60) feet, more or less, to the point

of beginning.

Subject, however, to all existing party wall

agreements and party wall rights, if any, and

also to an agreement not to use the east five (5)

feet of the portion of all premises fronting on

Broadway for any permanent improvement.

(c) That thereafter and on tlie 20th day of May,

1921, pursuant to votes and authorization of their

respective boards of directors fixst had and obtained,

petitioner and Fifth & Broadway Investment Com-
pany, a corporation, entered into the lease in ac-
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cordaiice with the terms of the said agreement to

make a lease above mentioned. [39]

(d) That thereafter and on the 3rd day of June,

1921, the Commissioner of Corporations of the State

of California, having issued his permit authorizing

the issuance of said 6,400 shares of the capital stock

of the petitioner to said C. J. Milliron in payment

for aforesaid agreement to make a lease, petitioner

issued to said C. J. Milliron 6,400 shares of its

capital stock in payment for said agreement.

(e) Petitioner further alleges that on the 18th

day of May, 1921, at the time of the sale of said

agreement to make a lease to petitioner, and on the

3rd day of June, 1921, said agreement was of the

reasonal)le value of at least $640,000.00.

(f) Petitioner alleges that its gross income for

the year 1926 was the sum of $358,227.73, and that

the total deductions allowed by law in determining

its net income without deducting the amount of

$6464.65 on account of amortization, exhaustion or

obsolescence of said leasehold as a])ove mentioned,

w^as 1327,163.03, and that the total deductions in-

cluding the said amortization, exhaustion or o])so-

lescence of said leasehold amounting to $6464.65,

w^as $333,627.68, and that the net income of peti-

tioner for said year was the sum of $24,600.05.

(g) That said leasehold was for a term of 99

years from January 1, 1921, to December 31, 2019,

and that the reasonable deiDreciation, exhaustion, ob-

solescence or amortization of said leasehold for

each of the several years of its term is the sum of

$6464.65, and that the same is a reasonable allow-

ance for obsolescence, exhaustion, depreciation or
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amortization of said leasehold for the year 1926,

and that the same was actually sustained during said

year. [40]

VI.

Petitioner alleges that by reason of the facts

hereinbefore set forth, the true net income of pe-

titioner for the year 1926 is the sum of $24,600.05

and not $31,064.70, and that the amount of income

taxes due from petitioner for the said year 1926 is

$3,051.01, all of which said amount has been duly

paid according to law, and not $4,193.73 as deter-

mined by the respondent.

WHEREFORE, petitioner prays that this Board

may hear the proceeding and redetermine said al-

leged deficiency, and upon said redetermination that

it be held that there is no deficiency due from peti-

tioner for the year 1926, and for such other and

further relief as the Board may deem proper in the

premises.

C. J. MILLIRON,
Counsel for Petitioner.

518 Fidelity Building, Los Angeles, California.

EDW. S. BRASHEARS,
Counsel for Petitioner.

910 Seventeenth Street, N. W., Washington, D. C.

[41]

State of California

County of Tjos Angeles—ss.

C. J. MILLIRON, being duly sworn, says: That

he is the President of the petitioner corporation

above named and that he is duly authorized to verify

the foregoing petition; that he has read the fore-
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going petitiou and is familiar with the statements

(•ontained therein, and that the facts stated are true

except as to those facts stated to he upon informa-

tion and ])elief, and those facts he believes to be

true.

C. J. MILLIRON

Subscribed and sworn to before me this 19th day

of Au.^'ust, 1929.

[Seal] URBAN M. DERKUM
Notary l^ublic in and for the (^oimty of Los An-

geles, State of California. My Commission Ex-

pires March 1, 1932. [42]

"EXHIBIT A"
Form NP-2

SEAL TREASURY DEPARTMENT
Office of

Commissioner of Washington

Internal Revenue

July 10, 1929

Fifth Street Building,

518 Merchants National Bank Building,

Los Auaeles, California.

Sirs:

In accordance with Section 274 of the Revenue

Act of 1926, you are advised that the determination

of your tax liability for the year 1926 discloses a

deficiency of $1,142.72, as shown in the statement

attached.

The section of the law above mentioned allows you

to petition the United States Board of Tax Appeals

wdthin sixty days (not counting Sunday as the six-
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tieth day) from the date of the mailing of this letter

for a redetermination of your tax liability.

HOWEVER, IF YOU DO NOT DESIRE TO
PETITION, you are requested to execute the in-

closed Form 866 and forward both original and dup-

licate to the Commissioner of Internal Revenue,

Washington, D. C, for the attention of IT:C:P-7.

The signing of this agreement form will expedite the

closing of your return by permitting an early assess-

ment of any deficiencies and preventing the accum-

ulation of interest charges, since the interest period

terminates thirty days after filing the agreement

form, or on the date assessment is made, whichever

is earlier; WHEREAS IF NO AGREEMENT IS

FILED, interest will accumulate to the date of

assessment of the deficiencies.

Respectfully

ROB'T H.LUCAS,
Commissioner.

By C. B. ALLEN
Deputy Commissioner.

Inclosures

:

Statement

Form 866

Form 882

Form 7928-Rev. Dec, 1928. [43]

STATEMENT
IT:AR:C-7

MLB-60D
In re : Fifth Street Building,

518 Merchants National Bank Building,

Los Angeles, California.

Tax Liability
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Year Corrected Tax Tax Previously Deficiency

Liability Assessed

1926 $4,193.73 $3,051.01 $1,142.72

Reference is made to the report of the Internal

Revenue Agent in Charge, San Francisco, (Califor-

nia, and to your protest executed under date of

August 15, 1928.

(/areful consideration has been accorded your pro-

test in connection with the agent's findings. The

adjustments recommended by the agent have been

iipproved by this office.

Inasmuch as the point protest, "amortization of

leasehold," is the same issue protested in prior years

and now pending action before the United KStates

Board of Tax appeals, your tax liability has been

determined in accordance with Section 274 of the

Revenue Act of 1926.

Net income reported on return $24,600.05

Addition

:

Amortization of leasehold 6,464.65

Net income as adjusted $31,064.70

Explanation of Change

Amortization of leasehold has been disallowed in

total since the matter of the correct valuation to })e

placed upon the leasehold for the purpose of amorti-

zation is now pending hearing before the United

States Board of Tax Appeals. Since no value was

allowed on the leasehold in prior years, the same

action is taken in this year. Reference : Article 110,

Regulations 69.
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Computation of Tax

Net income as adjusted subject to

tax at 131/270 $31,064.70

Income Tax at 131/2% 4,193.73

Tax previously assessed 3,051.01

Deficiency in tax $1,142.72

[Endorsed]: Filed Aug. 26, 1929. U. S. Board

of Tax Appeals. [44]

[Title of Court and Cause.]

ANSWER.

The Commissioner of Internal Revenue by his

attorney, C. M. Charest, General Counsel, Bureau of

Internal Revenue, in answer to the petition of the

above named taxpayer, admits and denies as follows

:

I. Admits the allegations contained in paragraph

I of the petition except the allegation that "there-

after and within the time allowed by law the peti-

tioner fully paid the said tax", which is denied for

want of information sufficient to form a belief in

respect of same.

II. Admits the allegation contained in paragraph

II of the petition.

in. Admits the allegations contained in para-

graph III of the petition.

IV. Denies that the Commissioner erred in re-

spect of the matters set forth in subparagraphs (a),

(b), (c) and (d) of paragraph TV of the petition.

Y. (a) Admits the allegations contained in sub-

paragraph (a) of paragraph V of the petition.
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(b), (c), (d), (e), (f) and (g). Denies the alle-

gations contained in subparagraphs (b), (c), (d),

(e), (f) and (g) of paragraph V of the petition. [45]

VI. Denies the allegations contained in para-

graph VI of the petition.

VII. Denies each and every material allegation

of fact contained in the petition not hereinbefore

specifically admitted, qualified or denied.

WHEREFORE, it is prayed that the taxpayer's

appeal be denied.

(Signed) C. M. CHAREST,
General (Counsel,

Bureau of Internal Revenue.

Of Counsel:

BYRON M. C^OON, Special Attorney,

Bureau of Internal Revenue.

[Endorsed] : United States Board of Tax Ap-

peals. Filed Oct. 8, 1929. [46]

[Title of Oou]-t and (^ause.]

AMENDMENTS TO ANSWER
(Read into Recoi-d May 26, 1930.)

''In the case of Docket 45537, paragraph 5-(f) the

Respondent admits that the net income for the year

1926 on which tlie Respondent determined a defi-

ciency for the said year 1926 was $31,064.70.

"Admits that the Respondent in determining- the

taxable hiconie for the year 1926 as $31,064.70 did

not allow an amount of $6,464.65 or any other amount

on account of depreciation on alleged leasehold. Ad-
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mits that should the Board find that the taxpayer is

entitled to a deduction from its income for 1926 on

account of depreciation of an alleged leasehold, that

the amount so determined by the Board should be

deducted from the aforesaid income of $31,064.70.

"Now, as to the year 1926, covered by Docket

45537, the Respondent admits that the Petitioner

paid $3,051.01 in tax on the original return." [47]

[Title of Court and Cause.]

FINDINGS OF FACT AND OPINION.

Value of lease acquired May 18, 1921 cannot be

included in invested capital under section 331 of

the Revenue Act of 1921, where prior owner ac-

quired same without cost and received and retained

all but three of the shares of capital stock of peti-

tioner in payment thereof.

Value of lease determined for jDurpose of ex-

haustion thereof for years 1921 and 1923.

No deduction for exhaustion of lease allowable for

the year 1926 under Revenue Act of 1926 where cost

of lease to transferor was nothing.

Clark J. Milliron, Esq., and Charles E. Watkinson,

Esq., for the petitioner.

M. B. Leming, Esq., for the respondent.

These are proceedings duly consolidated for hear-

ing and opinion for the redetermination of defici-

encies in income and profits taxes as follows

:
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Docket No. Kind of Tax Year Deficiency

16627 Income and Profits 1921 $19,684.69

29264 Income 1923 1,058.08

45537 Income 1926 1,142.72

In Docket No. 16627, it is alleged that the re-

spondent erred in

:

(1) Failing to hold that the petitioner by inadvert-

ence and mistake erroneously reported its net in-

come for the year 1921 as $85,170.97 instead of $80,-

897.32, and in holding the net income to be $87,-

361.96; [48]

(2) Refusing to allow petitioner, for the year

1921, a deduction in the amount of $6,464.64 on ac-

count of the exhaustion of a lease

;

(3) Eliminating from petitioner's claimed in-

vested capital for the year 1921 the sum of $483,-

945.20 on account of stock issued to C. J. Milliron

in payment of a certain agreement for a lease dated

November 1, 1920, entered into by and between

Gladys Bilicke and A. B. C. Dohrmann as first par-

ties and W. A. Faris and R. M. Walker as second

parties, which agreement had previously been trans-

ferred on November 2, 1920, without consideration,

by said W. A. Faris and R. M. AValker to C. J. Mill-

iron, and holding that petitioner's invested capital

was $8,904.66 instead of $492,849.86;

(4) Holding that section 331 of the Revenue Act

of 1921 has any application to petitioner's case; and

(5) Failing to determine that there has been an

overassessment and overpayment of $1,212.59 of

income and excess profits taxes of petitioner for the

year 1921.
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Under each of Dockets Nos. 29264 and 45537, re-

lating to the years 1923 and 1926, respectively, it is

alleged that the respondent erred in refusing to allow

the petitioner a deduction in the amount of $6,464.65

on account of obsolescence, depreciation or exhaus-

tion of a leasehold.

These proceedings were submitted on the plead-

ings, stipulation of facts, and testimony from which

we make our findings of fact as follows : [49]

FINDINGS OF FACT.
On November 1, 1920, an agreement was entered

into between Glad.ys Bilicke and A. B. C. Dohrmann,

first parties, and W. A. Faris and R. M. Walker,

second parties, in which the first parties, as execu-

tors of the Estate of A. C. Bilicke, deceased, agreed

to cause to be executed a lease of certain real prop-

erty in Los Angeles, California, the same being a

portion of Lots 4 and 5 in Block 14 of the Ord Sur-

vey, as follows:

AGREEMENT, made as of this 1st day of

November, 1920, by and between GLADYS BIL-

ICKE and A. B. V. DOHRMANN, as first par-

ties, and W. A. FARIS AND R. M. WALKER,
as second parties.

The first parties represent that they are the

Executors of the Last Will and Testament of

A. C. Bilicke, deceased, and that said estate owns

real property in the City of Los Angeles, State

of California, substantially described as follows:

[Description omitted]

1. The first parties agree that they will forth-

with cause a corporation to be organized under
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the laws of the State of California, having some

suitable name, and that they will immediately

institute and take such j^roceedings as may be

permitted by law to cause the real property to be

distributed pursuant to the said Will and to be

acquired by said corporation, or by said corpora-

tion and said Gladys Bilicke, to the end that

Gladys Bilicke, one of the said first parties, in-

dividually, and as the guardian of her three

minor children, shall own all of the issued stock

of said corporation, and that said corporation,

or said corporation and said Gladys Bilicke,

may make a valid lease of said real property for

the term of ninety-nine years. Said first parties

agree that they will use every endeavor to

promptly accomplish the above and foregoing

results.

2. The second parties agree that they will

cause a corporation to be organized under the

laws of the State of California having some suit-

able name, for the purpose of leasing the said

real property for a term of ninety-nine (99)

years commencing January 1, 1921. And the

first parties agree that when the said real prop-

erty shall be acquired by the corporation to be

organized by them in accordance with the pro-

visions of this agreement, they will cause said

corporation or said corporation and said [50]

Gladys Bilicke, to execute, as Lessor, an inden-

ture of lease substantially in the form of the

document attached hereto and marked "A". The
second parties agree that they will thereupon
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cause the said corporation to be organized by

them, as aforesaid, to execute, as lessee, the said

indenture of lease, and that they, as individuals,

will at the same time execute in favor of the

lessor a guaranty substantially in the form of

the document attached hereto and marked "B'\

It is agreed between the parties that at the time

of the execution of the indenture of lease marked

"A", there shall also be executed by the parties

thereto a supplemental agreement substantially

in the form of the document attached hereto

marked ''C".

The proposed lease provided, among other things,

that the lessee should pay a yearly rental of $50,000,

throughout the term of the lease, should pay all

taxes, etc., should erect at its own cost a modern

steel frame or reinforced concrete fireproof store and

loft building, having a basement and at least eight

stories, such ])uilding to cover at least the area cov-

ered by the old buildings then on the premises. It also

provided that the lessee should have the right to en-

cumber, hypothecate or assign the leasehold interest,

subject to the rights of the lessor. It further pro-

vided that in the event of default by the lessee for a

period of 90 days of any of its obligations under the

lease the lessor should have the right to terminate

the lease.

Below and following the signatures of Gladys

Bilicke and A. B. C. Dohrmann, W. A. Faris and

R. M. Walker, on the agreement for lease, the fol-

lowing appears:
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November 1, 1920

It is further agreed that in consideration of

the cancellation as of December 31, 1920, of the

present lease held by the second parties on the

above described jjroperty, the second jjarties will

[51] pay to the first parties Thirty Thousand

Dollars ($30,000) on December 31, 1920, and in

the event of a failure to execute the proposed

lease annexed hereto and marked "A", the said

Thirty Thousand Dollars ($30,000) shall be re-

turned to the second parties with interest at the

rate of six per centum (6%) per annum, in

which said event said present lease shall remain

in full force and effect.

Gladys Bilicke

A. B. C Dohrmann

W. A. Faris

R. M. Walker

Prior to November 1, 1920, three leases, all dated

December 27, 1911, together covering the same prop-

erty described in the contract for lease of November

1, 1920, had been executed by A. C-. Bilicke and Muse,

Faris cV: AValker Company, a corporation. These

leases provided for an aggregate rental of $96,000

and the term of each lease expired October 31, 1922.

On December 22, 1916, these leases w^ere assigned by

Muse, Faris ^ Walker Company, a corporation, to

R. M. Walker and W. A. Faris, doing business under

the firm name of Faris-Walker, The 5th Street Store.

November 2, 1920, the following letter was signed

by Faris and Walker and delivered to C. J. Milliron

:
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In consideration of your assuming all of the

duties and obligations imposed upon us by rea-

son of our contract to execute a lease dated No-

vember 1st, 1920, between Gladys Billicke and

A. B. C. Dolirman and ourselves as second par-

ties, a copy of which agreement is attached, we

hereby give and assign to you all our right, title

and interest in said agreement, it being under-

stood that you are to assume all of our obliga-

tions either directly or indirectly imposed as a

result of this agreement.

On the same date the following letter was signed by

C. J. Milliron and delivered to W. A. Faris and R.

M. Walker: [52]

Your gift to me today of your contract of No-

vember 1st to execute a lease on the premises

generally known as the "Billicke" properties, is

hereby accepted and I agree to assume all your

obligations thereunder and to hold you free and

clear of any liabilities as a result thereof.

I will cause to be prepared an assignment of

this contract executed in due form for the pur-

pose of record.

(Only the bodies of the foregoing letters are

set forth)

On November 1, 1920, Faris and Walker paid

$30,000 to the Estate of A. C. Bilicke, deceased,

and received a receipt therefor as follows

:

Received from Faris-Walker, a partnership

composed of W. A. Faris and R. M. Walker,

the sum of thirty thousand dollars ($30,000) as
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a bonus for the cancellation of three certain

leases dated December 27, 1911, between A. 0.

Billicke, lessor, and Meuse, Faris Walker Com-

pany, a corporation, as lessee, under which said

leases Faris-Walker now occupy the premises

described therein facing on Broadway and Fifth

Street, in the city of Los Angeles, California,

which said payment is received on account of

cancellation of said lease, in accordance with

the agreement entered into November 1, 1920,

between Gladys Billicke and A. B. C. Dohrman,

as executors of the will of Albert C. Billicke,

deceased, and W. A. Faris and R. M. Walker.

Dated Los Angeles, California, this 31st day

of December, 1920.

Signed ''Estate of Albert C. Billicke, de-

ceased, by Arthur C. Hurt, Attorney for the

Executors."

On January 2, 1921, Clark J. Milliron, as first

party, and W. A. Faris and R. M. Walker, co-part-

ners, doing business under the firm name and style

of Fifth Street Store, as second parties, executed a

lease wherein and whereby the premises described

in the agreement for [53] lease of November 1,

1920, were leased to Faris and Walker from Janu-

ary ], 1921, to December 31, 1921, and for such

longer time thereafter as the parties shall agree at

a rental of $150,000 payable in twelve equal install-

ments of $12,500. It further provided that Faris

'and Walker were to pay in addition to the rental,

all taxes and keep the premises fully insured.

January 15, 1921, a corporation was organized
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under the laws of the State of California, with a

corporate name of Fifth and Broadway Investment

Company and the stock thereof was acquired and

owned by Gladys Billicke, individually, and as guar-

dian of her three minor children.

, On March 30, 1921, C. J. Milliron caused to be

organized under the laws of the State of Cali-

fornia, a corporation known as Fifth Street Build-

ing with an authorized capital stock of $1,500,000,

divided into 15,000 shares of the par value of

$100 each. This corporation is the petitioner in

this proceeding.

Minutes of special meeting of stockholders of pe-

titioner held May 18, 1921, contain the following

resolution

:

(Pream])le setting forth the history of the

transaction up to that time omitted).

RESOLVED: That the Board of Directors

of Fifth Street Building, is hereby authorized

and directed to purchase from said Clark J.

Milliron all his right, title and interest in and to

said contract for lease between Gladys Billicke

and A. B. C. Dohrman as lessors and W. A.

Faris and R. M. Walker as lessees, for and in

consideration of the sum of $640,000, to be paid

to said Clark J. Milliron in capital stock of this

corporation at its par value, and as lessee to exe-

cute and enter into the aforesaid lease with

Fifth & Broadway Investment Co., a corpora-

tion, as lessor. [54]

A further resolution was adopted authorizing the

board of directors to execute the lease pursuant to
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agreement for lease. At the time of this meeting

three shares of the capital stock of petitioner had

heen subscribed for by Clark J. Milliron, J. D.

[McLeod and W. M. Pargellis, respectively.

On May 18, 1921, C. J. Milliron and wife by

agreement in writing sold, transferred and set over

to Fifth Street Building, the petitioner, all the right,

title and interest of every kind and nature in and

to the agreement for lease of November 1, 1920,

and the lease to be entered into between Fifth and

Broadway Investment Company, as lessor, and Fifth

Street Building, as lessee, pursuant to the agree-

ment of lease of November 1, 1920.

On May 20, 1921, an agreement of guaranty, with

copy of the lease attached, was entered into between

Fifth and Broadway Investment Company, as lessor,

and AV. A. Faris and R. M. Walker, as guarantors,

providing that,

WHEREAS, it is to the benefit and advan-

tage of the Guarantors, that said Lease should

be entered into by said Lessor ; and

WHEREAS, said Lessor would not enter into

said Lease save for the guarantees and obliga-

tions hereinafter set forth and assmned by said

Guarantors with respect to said lease

;

Faris and Walker guaranteed the full and faith-

ful performance by the lessor of each and all the

terms and provisions relating to the construction of

the new buildings upon the demised premises and
the faithful performance by the lessor of each and
every term, condition, provision and obligation con-

tained in the lease and to be performed by the
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lessor, provided, however, that all obligation of

Faris and [55]Walker, as guarantors, should cease

upon the full completion of and payment for the

new buildings.

On May 20, 1921, following the execution of guar-

anty agreement, a lease in the form attached to the

agreement for lease of November 1, 1921, was en-

tered into between Fifth & Broadway Investment

Company and the petitioner. Fifth Street Building,

for an annual rental of $50,000, payable in four

equal installments, the lessee to pay all taxes. This

lease is in full force and effect and petitioner has

l)een at all times since its execution the owner

thereof.

The lease, on January 1, 1921, and May 20, 1921,

had a value of $640,000.

On March 1, 1922, a lease was entered into cover-

ing the same premises between Fifth Street Build-

ing and Faris-Walker, a California corporation, for

a term of 30 years beginning on March 1, 1922, and

ending February 28, 1952, unless sooner ended in

accordance with the provisions of the lease, for a

net monthly rental of $12,500 for March, April and

May in 1922, and a net monthly rental of $13,333 for

each month of the remainder of the term. In addi-

tion, the lessee was required to pay the taxes paid by
the lessor pursuant to terms of the ground lease and
also all settlements paid by lessor to complete the

building and improvements then upon the premises

or thereafter to be constructed and to insure them
against loss by fire as required by the terms of the

ground lease, the ground lease being the lease of

May 20, 1921, [56] between Fifth & Broadway In-
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vestment Company and Fifth Street Building.

Clark J. Milliron, counsel for petitioner, and C. J.

Milliron, to whom the letter of Faris and Walker,

dated November 2, 1920, is addl-essed, are one and

the same person. He represented Faris and Walker

as counsel prior to and at the time of the execution

of the agreement for lease of November 2, 1920, and

nntil a])Out 1924 or 1925.

Muse, Faris and Walker, later Faris and Walker,

have occupied all or part of the premises described

in the contract for lease since about 1906, and con-

tinued doing so even during the construction of the

new building as provided for in the lease, vacating

the old building and moving into parts of the new
l)uilding as completed from time to time.

Ever since February 10, 1922, the total issued and

outstanding shares of capital stock of petitioner has

been and is 6,713 shares.

In the deficiency letter dated April 19, 1926, relat-

ing to the asserted deficiency in income and profits

taxes for 1921, the Commissioner stated as follows:

The adjustment made by the examining officer

allowing amortization of ground rent in the

amount of $2,000.00 has been eliminated for the

reason that no value has been established on the

agreement for a lease, which was paid in for

stock, since such agreement had no value and

was not [57] enforcible in the hands of anyone

but the original parties thereto.********
The elimination from invested capital of

$483,945.20 shown in Schedule H of your return
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as the prorated amount of stock issued for lease

is in accordance with Section 331 of the Revenue

Act of 1921 which provides that for invested

capital purposes such an asset may be included

only at its cost to prior owTier, which in this

case was nothing.

The petitioner filed its income returns for the

years 1921, 1923 and 1926, Avithin the time provided

by law and paid taxes thereon in the amounts of

$16,361.81, $2,212.98 and $3,051.01, respectively.

OPINION
McMAHON : As to the first error assigned, in the

proceeding in Docket No. 16627, the respondent in

his answer, as amended at the hearing, admitted that

the petitioner erroneously reported its net income

for the year 1921 as $85,170.97 instead of $80,897.32,

and that the net income on which the respondent de-

termined a deficiency for the year 1921 was $87,-

361.96, having disallowed a deduction of $6,464.64 on

account of depreciation of an alleged leasehold. We,

therefore, approve this correction of error.

The first question presented for consideration is

whether the value, if any, of a certain agreement for

lease should be included in invested capital.

The petitioner contends that the contract for lease

was, in fact, a ground lease and that from and after

March 30, 1921, such leasehold interest was a part

of its invested capital, and having issued 6,400 shares

of its stock of the par value of $100, the invested

capital should ])e the sum of $640,000 prorated over

the re- [58] maining 276 days of 1921, or the sum
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of $483,945.20. It is to be noted that March 30, 1921

is the date of the incorporation of the petitioner and

that it was not until May 18, 1921, that the stock-

holders of the petitioner authorized the purchase of

the agreement from Clark J. Milliron and 0. J.

Milliron transferred all his right and interest in and

to the agreement for lease to the petitioner.

Respondent eliminated the snm of $483,945.20

from invested capital under section 331 of the Reve-

nue Act of 1921, which provides:

That in the case of the reorganization, con-

solidation, or change of ownership of a trade or

business, or change of ownership of property,

after March 3, 1917, if an interest or control in

such trade or business or property of 50 per

centum or more remains in the same persons, or

any of them, then no asset transferred or re-

ceived from the previous owner shall, for the

purpose of determining invested capital, be

allowed a greater value than would have been

allowed under this title in computing the in-

vested capital of such previous owner if such

asset had not been so transferred or received

:

Provided, That if such previous owner Avas not

a corporation, then the value of any asset so

transferred or received shall be taken at its cost

of acquisition (at the date when acquired by

such previous owner) with proper allowance

for depreciation, impairment, betterment or de-

velopment, but no addition to the original cost

shall be made for any charge or expenditure de-

ducted as expense or otherwise on or after
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March 1, 1913, in computing the net income of

such previous owner for purposes of taxation.

Clearly, since the previous owner. Clark J. Mill-

iron, paid, no consideration for the assignment to

him of the agTeement for lease, the cost of acquisi-

tion to him was nothing: and as Clark J. Milliron

received 6,400 shares of the 6,403 shares of the

stock of the petitioner outstanding in payment of

the assignment of the agTeement, an interest or a

control of more than 50 per centimi of the prop-

erty [59] remained in him. In fact he was prac-

tically the sole owner at that time, there being only

2 shares held by two other stockholders. He was

also the president of the petitioner and was its

counsel. There is no ambiguity in the provisions:

''That, if such previous owner was not a corpora-

tion, then the value of any asset so transferred or

received phall be taken at its cost of acquisition (at

the date when acquired by such previous owner)."

The statute aj^plies not only to reorganization and.

consolidations but also to a change of ownership of

a trade, Inisiness or property under conditions set

forth therein. Una Gasoline Co., 22 B. T. A. 45:

Simplex Engineering Co., 17 B. T. A. 50i: Staub

Coal Co., 16 B. T. A. 584: Northwestern Motor Car

Co., 15 B. T. A. 1276: and Ea.^t Market Street

Hotel Co., 11 B. T. A. 796.

The action of the respondent in this resi^ect is,

therefore, approved.

The petitioner further contends that it is entitled

to deduct in each of the years 1921, 1923 and 1926,

on account of depreciation or exhaustion of the
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leaseliold interest acquired In- petitioner May 18,

1921, l/99tli of the value of the leasehold, to wit,

V99th of $(J40,000. We agree with petitioner tliat,

although no value could be included in invested

capital by reason of the limitation of section 331

of the Revenue Acts of 1918 and 1921, the cost as

determined from the fair market value of the prop-

erty acquired for its stock may l)e used as a basis

for computing deductions for exhaustion over the

term thereof for the years 1921 and 1923. Ben T.

Wright, Inc., 12 B. T. A. 1149. [60]

As to the allowance of exluuistion for the year

1926, we must be governed by the provisions in that

respect contained in the Revenue Act of 1926, which

are as follows:

Sec. 204. (c) The basis upon which deple-

tion, exhaustion, wear and tear, and obsolescence

are to be allowed in respect of any property

shall be the same as is provided in subdivision

(a) or (1)) for the purpose of determining the

gain or loss upon the sale or other disposition

of such property, except that

(Exceptions not material herein)

Sec. 204. (a) The bavsis for determining the

gain or loss from the sale or other disposition

of property acquired after February 28, 1913,

shall be the cost of such property ; * * *

(8) If the property (other than stock or

securities in a corporation a party to a reor-

ganization) was acquired after December 31,

1920, by a corporation by the issuance of its

stock or securities in connection with a transac-
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tion described in paragraph (4) of subdivision

(b) of section 203 (including, also, cases where

part of the consideration for the transfer of

such lu'opertv to the corporation was property

or money in addition to such stock or securi-

ties,) then the basis shall l)e the same as it

would be in the hands of the transferor, in-

creased in the amount of gain or decreased in

the amoTuit of loss recognized to the transferor

upon such transfer under the law applicable to

the year in which the transfer was made;********
Section. 203. (i) As used in this section the

term "control" means the ownership of at least

50 per centum of the voting stock and at least

80 per centum of the total number of shares

of all other classes of stock of the corporation.

The petitioner acquired the contract for lease on

May 18, 1921. The provisions with respect to rec-

ognizable gain or loss in a transaction of the kind

here involved are the same in the 1921 Act as in the

1926 Act, though stated differently.

Since the facts in this proceeding bring it squarely

within the [61] above quoted provisions of the 1926

and 1921 Acts, it follows that for the year 1926^

no deduction for exhaustion of the lease is properly

allowable.

As a deduction for exhaustion is allowable in 1921

and 1923 it remains for us to determine the fair

market value of the property acquired by petitioner.

It appears that petitioner was incorporated March

30, 1921, pursuant to the contract for lease, for the
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purpose of acquiring this lease. The contract for

lease was assigned to C. J. Milliron upon condition

that he cari-y out the provisions of such contract,

one of which was to cause the petitioner to execute

the lease therein i)rovided for. The lessor corpora-

tion had heen incorporated, pursuant to the con-

tract for lease, January 15, 1921. Practically, peti-

tioner, although it did not actually execute the

lease until May 20, 1921, acquired it May 18, 1921,

the date of the transfer to it of the contract for

lease by C. J. Milliron and wife. To hold otherwise

would be to regard the form rather than the sub-

stance of the transaction. See William Penn Co., 23

B. T. A. 516; The Hotel Waldorf Co., 22 B. T. A.

430; and Martha Realty Co., 22 B. T. A. 342. The

term of the lease is 99 years commencing January

1, 1921.

As we have found the value of the leasehold to be

$640,000, in our opinion, tlie value may ])e ratably

exhausted over the term of the lease for the years

1921 and 1923. However, under the provisions of

the R-evenue Act of 1926, no deduction can l^e

allowed on accomit of the exhaustion of the lease

for the year 1926.

Judgment will be entered under Rule 50. [62]

[Title of Court and Cause.]

NOTICE OF SETTLEMENT.

The attached proposed determination of deficiency

under the opinion of the United States Board of
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Tax Appeals decided November 23, 1931, will be

presented to the Board for settlement on the

This notice of proposed determination is sub-

mitted in accordance with the decision of the Board

without prejudice to the Commissioner's right to

contest the correctness of the decision pursuant to

the statute in such cases made and provided.

(Signed) C. M. CHAREST,
General Counsel, Bureau of Internal Revenue.

Of Counsel:

CHESTER A. GWINN,
JOHN R. GASKINS,

Special Attorneys, Bureau of Internal Revenue.

[63]

STATEMENT
IT:AR:E-8

FHS
Returns Examined

Year Form
Fifth Street Building,

Los Angeles, California 1921 1120

1923 1120

Tax Liability

Year Tax Liability Tax Assessed Deficiency

1921 $33,072.77 $16,361.81 $16,710.96

1923 2,212.98 2,212.98 None

The United States Board of Tax Appeals in its

decision sustained the action of the Unit in its letter

dated July 10 1929, for the taxable year 1926, which

disclosed a deficiency in tax of $1,142.72. [64]
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Fifth Street Building

Year ended December 31, 1921

Schedule 1

Adjustments to Net Income

Net income as disclosed by deficiency

letter, dated April 19, 1926 $87,361.96

Less: Amortization of leasehold 6,464.64

Net income as corrected $80,897.32

Schedule 2

Invested Capital

Invested capital as reported on return $491,740.26

Add:

Stock sold May 12, 1921 .01

Stock sold June 3, 1921 1,109.59

Total $492,849.86

Deduct

:

Stock issued for lease 483,945.20

Invested capital as adjusted 8,904.66

Schedule 3

Computation of Tax

Excess Profits Tax Under Section 302

Income Credit Balance Rate Tax

$20,000.00 $3,000.00 $17,000.00 20% $ 3,400.00

60,897.32 60,897.32 40% 24,358.93

$80, 897.32 $3,000.00 $77,897.32 $27,758.93

[65]
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Fifth Street Building

Year ended December 31, 1921

Schedule 3 (Continued)

Brought forward $27,758.93

Income Tax

Net taxable income $80,897.32

Less

:

Profits tax 27,758.93

Taxable at 10% $53,138.39

Tax at 10% $ 5,313.84

Total tax assessable $33,072.77

Tax previously assessed 16,361.81

Deficiency in tax $16,710.96

Year ended December 31, 1923

Schedule 4

Adjustments to Net Income

Net income as disclosed by deficiency

letter dated April 29, 1927 $26,168.48

Less:

Amortization of leasehold 6,464.65

Net income as corrected $19,703.83

Schedule 5

Computation of Tax

Net taxable income $19,703.83

Less:

Credit of 2,000.00

$17,703.83

Income tax at 121/2% $ 2,212.98
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Correct tax liability % 2,212.98

Tax previously assessed 2,212.98

Additional tax to be assessed None

[Endorsed]: United States Board of Tax Ap-

peals. Filed Jan. 6, 1932. [66]

[Title of Court and Cause.]

MOTION FOR RE-CONSTDERATION AND RE-

HEARING OF DECISION PROMULGATED
NOVEMBER 23, 1931.

Petitioner in the above entitled proceeding, Fifth

Street Building, a corporation, by C. J. Milliron and

E. S. Brashears, its attorneys, respectfully moves

the Board of Tax Appeals for a re-consideration of

the decision promulgated November 23, 1931, in the

above entitled actions and also a rehearing thereof,

upon the following grounds:

1. That the Board, in its decision assumed and

predicated the same upon the false and erroneous

assumption that the gift to C. J. Milliron of the lease

involved was made January 1, 1921, while the evi-

dence and facts found disclose that said gift was

made upon November 2, 1920.

2. That the Board failed to find the value of

said lease at the date of said gift to C. J. Milliron of

said lease, to-wit, November 2, 1920, and that its

value on said last mentioned day was $640,000.00,

according to the uncontradicted testimony. [67]

3. That the Board overlooked the fact that said

gift of the lease to C. J. Milliron was made prior to
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January 1, 1921, and therefore, under Section 202

(a) (2) of the Revenue Act of 1921 the cost of ac-

quisition was the vahie of said lease on the date of

said gift, to-wit, Noveml)er 2, 1920, and its value

at said date was $640,000.00, according to the un-

contradicted testimony, being the same value as

found by the Board as of January 1, 1921 and May
20, 1921 ; and in view of the fact that the gift of the

lease was made November 2, 1920, and its value was

$640,000.00 on said date, the Board should have held

that the cost to C. J. Milliron of said lease was

$640,000.00 and not nothing, as found by the Board,

and that the Fifth Street Building was entitled to

use as invested capital the sum of $640,000.00, the

cost to the previous owner, C, J. Milliron.

4. In determining the amount upon which de-

preciation or exhaustion of the leasehold might be

deducted for the year 1926, the Board erroneously,

and contrary to law, found that no amount could be

deducted, basing its decision upon the provisions of

Sec. 204 (c) of the Act of 1926 in connection with

the provisions of Sec. 204 (a) and Sec. 203 (i) of

said Act. This determination of the Board was er-

roneous and contrary to law in that Sec. 204 (c)

provides that the basis shall be the same as provided

in (a) and (b) of Sec. 204 for the purpose of de-

termining gain or loss upon the sale or other dispo-

sition of property, and that said Section 204 (b)

provides that the basis for determining gain or loss

from the sale of property shall be the cost, or in the

case of property described in paragraphs 1, 4 or 5

of said [68] Subdivision (a), the basis therein pro-

vided; while Sec. 204 (a) (4) referred to provides:



vs. Com. of Internal Revenue 71

**In i^roperty acquired by gift or transfer in

trust on or before December 31, 1920, the basis

shall be the fair market value of such property

at the time of such acquisition."

The decision of the Board is, therefore, contrary to

law in that it failed to consider the provisions of

said Section 204 (a) (4) in arriving at its deter-

mination.

AEGUMENT
We are aware that the Board is not in the habit

of granting re-considerations nor re-hearings of

cases decided, but we believe that the cases at bar

present a situation which justifies, and where the

petitioner is entitled to, at least a re-consideration

of the decision, if not a re-hearing. It is not a case

where the petitioner has failed to present evidence,

or failed to present the matter in its brief and argu-

ment, but is a case where the decision entirely over-

looks and ignores the fundamental question of law

involved in the cases presented, namely, that the

gift of the leasehold interest was made to C. J. Mill-

iron November 2, 1920, and by the undisputed evi-

dence in the case the value of such lease at the time

of such gift was $640,000.00, and that, therefore, the

cost to the previous owner, to-wit, C. J. Milliron,

was $640,000.00 its value at the date of acquisition,

and that the petitioner was, therefore, entitled to

include, as a part of its invested caj^ital for the

year 1921, such cost to the previous owner, to-wit,

$640,000.00. While the findings of fact by the

Board shows that the gift was made November 2,

1920, there is no finding as to the value of such [69]
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gift on such date, although the evidence is uncontra-

dicted that such vahie was $640,000.00, being the

same vahie as such lease was on January 1, 1921

and May 20, 1921, as found by the Board in its de-

cision. Nor is there any attempt in the decision to

pass upon or decide the question fully presented in

the briefs of petitioner, that the cost to the previous

owner was the value of the lease at the date of gift,

or that such value was the cost at which the peti-

tioner was entitled to include such leasehold interest

as a part of its invested capital. Thus the question

presented for the determination of the Board by the

Petitioner is entirely ignored. It is not stated, nor

intimated in the remotest way that the gift was not

made November 2, 1920, or that the cost to the

previous owner is to be determined in the same man-

ner as gain or profit and that the gift having been

made previous to January 1, 1921, such cost was to

be based upon value of the gift at the time of ac-

quisition. The same fault lies in the decision in de-

termining the amount of depreciation or exhaustion

deducted. The contentions of the petitioner being

based upon the fact that the gift of the leasehold

was made prior to December 1, 1920, to-wit, Novem-

ber 2, 1920.

If the gift of the leasehold to C. J. Milliron had

been made on or subsequent to January 1, 1921,

there would have been no contention that the peti-

tioner was entitled to include as part of its invested

capital the sum of $640,000.00, the cost to the previ-

ous owner, nor would there have been any contention

as to the right to deduct for depreciation and ex-

haustion of the leasehold the amounts contended for
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by petitioner if the gift had been made on or subse-

quent to December 31, 1920, and the [70] eases would

never have been presented to the Board for its de-

cision.

Therefore, the decision in this case entirely ig-

nores the chief and really only points made by the

petitioner. The decision does not even mention the

contentions of the petitioner. It is an utter failure

to decide the case presented, and therefore, we movst

respectfully submit that in view of this oversight

petitioner is entitled to a re-consideration—if not a

re-hearing.

THE ENTIRE QUESTION WAS FULLY PRE-
SENTED IN THE BRIEFS OF

PETITIONER.
It is not our contention, nor do we deem it neces-

sary to re-argue the questions above indicated, which

the decision entirely ignores. All these questions

were fully and elaborately covered by the opening

and reply briefs of petitioner to which reference is

hereby made. We will confine ourselves to certain

high lights in the decision which it may be proper to

K^^omment upon in support of this motion.

THE CONTRACT FOR A LEASE AND THE
TERMS OF SUCH LEASE WERE FULLY
DETERMINED AND SETTLED PRIOR TO
JANUARY 1, 1921, TO-WIT, ON NOYEM-
BER 1, 1920.

From a reading of tlie decision we are unable to

determine—especially in view of the findings of fact

—how and whv the Board failed to mention and
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utterly ignored the fact tliat the so-called contract

for a lease, which under the laws of the State of

(California constituted a lease, was given by W. A.

Faris and R. M. Walker to C. J. Milliron prior to

January 1, 1921, and also prior to December 31, 1920,

to-wit, on November 2, 1920. Although it is not

mentioned or suggested in the decision, the [71] only

possible reason we can conceive for the Board ignor-

ing that such gift was made on November 2, 1920, is

that the Board took the view that the contract for a

lease between Bilicke and Dohrmann on the one

part, and Faris and Walker on the other part, exe-

cuted November 1, 1920 did not constitute a lease

and there was no lease until after January 1, 1921.

As just stated, there is nothing in the decision to

suggest that such was the reason for the Board ig-

noring the contentions of the petitioner, and there-

fore we are left entirely in the dark as to this matter.

Assuming that such was the reason, we wish to take

the liberty of calling attention to the facts found by

the Board and the legal affect of such contract of

November 1, 1920, under the laws of and decision of

the courts of the State of (California. Federal tri-

bunals must construe contracts and the rule of prop-

erty as established by the courts of the State where

the contract is made or enforceable.

"Where state decisions have interpreted state

laws governing real property or controlling re-

lations which are essentially of a domestic and

state nature, in other words, where the state

decisions establish a rule of property, this court

when called upon to interpret the state law will.
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if it is possible to do so, in the discharge of its

duty, adopt and follow the settled rule of con-

struction affixed by the state court of last resort

to the statutes of the state, and thus conform to

the rule of property within the state. It is un-

doubted that this rule obtains, even although the

decisions of the state courts, from which the

rule of property arises, may have been for the

first time announced subsequent to the period

when a particular contract was entered into."

Warburton v. White, 176 U. S. 484, 496; 44

L. Ed. 555, 559.

''It is also well settled that where a course of

[72] decisions, whether founded upon statutes

or not, have become rules of property as laid

down by the highest courts of the State, by

which is meant those rules governing the descent,

transfer, or sale of property, and the rules which

affect the title and possession thereto, they are

to be treated as laws of that State by the federal

courts." (Italics ours.)

Bucher v. Cheshire R. Co., 125 U. S. 555, 58.3;

31 L. Ed. 795, 798.

According to the findings of fact, on November 1,

1920, an agreement was entered into between Gladys

Bilicke and A. B. C. Dohrmann, first parties, and

W. A. Faris and R. M. Walker, second parties, in

which the first parties, as executors of the estate of

A. C. Bilicke, deceased, agreed to cause to be exe-

cuted, a certain lease of the real property involved

in this action, substantially in form of an indenture

of the lease thereto attached and marked Exhibit
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''A". (Decision pp. 3-4). It is further found that

on November 2, 1920, said Faris and Walker ad-

dressed a letter to C. J. Milliron, a copy of which

appears in the decision, by which the above contract

to execute a lease, a copy of which contract was

thereto attached, was given by W. A. Faris and R.

M. Walker to C. J. Milliron. (Decision p. 5) It

was further found that on the same day, to-wit,

November 2, 1920, C. J. Milliron addressed to and

delivered to W. A. Faris and R. M. Walker a letter

accepting the gift, a copy of which is to be found in

the decision. (Decision pp. 5 and 6). It thus ap-

])ears that the agreement to execute a lease was ex-

ecuted, and as a part of such agreement the terms of

such lease were fully agreed upon, all prior to Jan-

uary 1, 1921, and further that such agreement was

transferred, as a gift, by W. A. Faris and R. M.

[73] Walker to C. J. Milliron, on November 2, 1920.

In the decision no cognizance is taken of these facts.

Apparently it is assumed that the lease was entered

into on and after January 1, 1921, which is not a fact.

A (CONTRACT TO MAKE A LEASE IS A LEASE
WHERE THE TERMS HAVE BEEN
FULLY AGREED UPON.

The effect of this agreement was fully discussed by

petitioner in its reply brief, (see pp. 29-39). As we

pointed out, "The mere fact that the term is to

commence at a future date does not affect the ques-

tion as to whether a contract is a lease or a contract

to make a lease." (Pet. Rep. Brief p. 31). We
quoted extensively from the case of Pacific I. Co.

V. Jones, 164 Cal. 260, wherein it was held that where
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a party bad agreed to execute a lease upon certain

specified terms it was not necessary to execute a for-

mal lease. (Pet. Rep. Brief pp. 32-34 and 35). In

further support of the contention of petitioner tliat

the agreement of November 1, 1920, between Gladys

Bilicke and A. B. C. Dohrmann, on the one part,

and W. A. Faris and R. M. Walker, on the other

part, constituted a lease, petitioner referred to the

case of Levin v. Saroff, 54 Cal. App. 285; 201 Pac.

961, and quoted extensively therefrom. (Petition-

er's Reply Brief pp. 35-37). We take the liberty of

re-quoting the following language in the last cited

case,

'' Plaintiffs' theory of the case is that the agree-

ment herein set out was an agreement to make

a lease in the future and not a lease. To create

a valid lease, but few points of mutual agreement

are necessary: First, there must be a definite

agreement as to the extent and boundary of the

property leased; second, a definite and agreed

term; and, tliii'd, a definite and agreed price of

rental, and the time and [74] manner of pay-

ment. '

'

Levin v. Saroff, 54 Cal. App. 285, 289-290;

201 Pac. 961, 962-963.

By the terms of the above agreement of November

1, 1920, all of the above essentials to a valid lease

existed, namely, first, the extent and boundaries of

the property leased was agreed upon ; second, a defi-

nite and agreed term was agreed upon; and, third,

a definite and agreed price of rental, and the time
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and manner of payment of rental was agreed upon.

Again, in the case of Levin v. Saroff, supra, it was

further said:

''When a party refuses to execute the lease ac-

cording to the contract thus made the other has

a right to fall back on the written propositions

as originally stated, and the absence of the for-

mal agreement contemplated is not material."

Petitioner's Reply Brief, p. 37.

Further, as pointed out in Petitioner's Reply

Brief, p. 37, in case of a refusal by one party to

execute a formal lease, as agreed upon, the other part

has a right to bring an action for specific perform-

ance, or an action for damages. (Petitioner's reply

])rief, pp. 37-38)

Therefore, whether or not the contract of Novem-

ber 1, 1920, between Bilicke and Dohrmann on the

one part, and Paris and Walker on the other part, be

called a contract to make a lease or a lease, matters

not. It was a lease to commence at a future time

which could be enforced, and was, therefore, a thing

of value, which contract was given by Paris and

Walker to C. J. Milliron on November 2, 1920.

No mention is to be found in the decision of this

[75] aspect, but it is apparently assumed that no

lease existed prior to January 1, 1921. In view of

the facts, and of the briefs of petitioner filed herein,

we respectfully submit that the petitioner is at least

entitled to a ruling upon this question and not to

have it utterly ignored.
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CONCLUSION.
We do not deny that the Board may, under certain

circumstances, refuse to discuss or to pass upon

questions raised in the briefs, but we do respectfully

submit that when the whole contention is based upon

a certain contention as to the law, that the Board

should not entirely ignore the basic contention in the

case and say nothing whatsoever about it. As we

stated above, if the gift had been made on or after

Jainiary 1, 1921, these cases would never have been

before the Board, or if these leases had been entered

into on and after December 31, 1920, the question of

amortization would never have been presented.

We, therefore, respectfully submit that the peti-

tioner is entitled to a re-consideration at least, if

not a re-hearing in the above entitled cases.

Respectfully submitted,

CLARK J. MILLIRON
EDW. S. BRASHEARS
CHAS. E. WATKINSON

Attorneys for Petitioner.

[Endorsed]: U. S. Board of Tax Appeals. Filed

Jan. 12, 1932. [76]

[Title of (V)urt and Cause.]

MOTION FOR RECONSIDERATION AND
AMENDMENT OF BOARD'S DECISION

(^omes now the Commissioner of Internal Revenue,

by his attorney, C. M. Charest, General Counsel for
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tlie Bureau of Internal Revenue and prays that the

Board reconsider its decision in this proceeding pro-

mulgated on November 23, 1931, and amend the same

80 as to include a finding of the cost of the lease to

petitioner.

A memorandum in support of this motion is at-

tached hereto.

(Signed) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue.

Of Counsel:

(^HESTER A. GWINN,
JOHX R. GASKIN8,

Special Attorneys,

Bureau of Internal Revenue.

[Endorsed] : United States Board of Tax Appeals.

Filed Jan. 25, 1932. [77]

[Title of Court and Cause.]

MEMORANDUM IN SUPPORT OF
RESPONDENT'S MOTION TO RECONSIDER
AND AMEND THE BOARD'S DECISION.

Cost Is Basis for Computing Depreciation of a

Capital Asset Acquired After March 1, 1913

The Board found as a fact that the 99 year

lease acquired by the petitioner on May 18, 1921, in

exchange for its capital stock of the par value of

$640,000, had a value on January 1, 1921 and May
20, 1921 of $640,000. It did not find the. cost to the

petitioner of the lease, nor did it find the value of
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the stock issued, therefor.

''Section 234 (a) (7) of the Revenue Act of 1918

and the applicable portion of Section 234 (a) (7)

of the Revenue Act of 1921 are identical and read

as follows:

" 'Sec. 234 (a). That in computing the net in-

come of a corporation subject to the tax imposed

by Section 230 there shall be allowed as deduc-

tions :

(7) A reasonable allowance for exhaustion,

wear and tear of property used in the trade or

business, including a reasonable allowance for

obsolescence'."

The basis for the computation of depreciation in

the case of property acquired subsequent to March 1,

1913, is its cost. Where property is acquired by a

corporation in exchange for its stock, the basis for

the depreciation deduction is the value of the stock.

The failure to establish this value leaves the tax-

payer without a basis for the computation of depre-

ciation," (Kennedy Construction Company, 4 B.

T. A. 276.) [78]

This proposition is fully discussed in Peavy-

Byrnes Lumber Co., 25 B. T. A., in which the Board

said

:

"The assets paid in for stock, with which we
are here concerned, constituted tangible prop-

erty, and, under the Revemie Acts of 1918 and

1921, may be included in invested capital at

their actual cash value at the time when so paid

in i. e., July 28, 1913. Also, since the timber
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was acquired by the Peavy-Byrnes Co., on July

28, 1913, ^Yllicll was subsequent to March 1,

1913, cost is the basis for computing depletion

allowances. There is no controversy respecting

the correctness of these propositions of law.

It follows that the prolilem now presented is

to find from the evidence before us, the actual

cash value of the timber in question as of July

28, 1913, for purposes of invested capital, and

the cost thereof to the Peawv^-Byrnes Co. for

purposes of depletion, if cost was not the same

as the actual cash value.

"The parties to the contract involved were

dealing at arm's length, and hence evidence

respecting the actual cash value of the assets

exchanged for the stock may be considered in

arriving at the value of the stock. Conversely,

evidence tending to establish the value of the

stock may be considered in determining the

value of the assets exchanged therefor. Wil-

liam Ziegler, Jr., 1 B. T. A. 186; Napoleon B.

Burge, et al., 4 B. T. A. 732 ; Eose C. Pickering,

et al., 5 B. T. A. 670, and decisions cited."

The statute and the regulations alike provide that

depreciation, including exhaustion and o])solescence

and also depletion and gain or loss from the sale or

other disposition of property acquired subsequently

to February 28, 1913, shall be based upon the cost

of the acquisition of the property. Cost means the

price paid in money or money's worth. If property

other than money is exchanged for the asset to be
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depreciated it means fair value of siidi considera-

tion.

With respect to property acquired subsequently

to February 28, 1913 in exchange for stock the fair

market value of the property as of the date of

acquisition may be material as a matter of evidence

for the determination of the value of the stock

paid therefor, but it does not necessarily represent

the cost of such projDcrty. It is necessary to deter-

mine the value of the stock paid for the property

before the cost can be ascertained. [79] The ]uir-

chaser may have made a good or bad l)uy. The

actual value of the assets acquired may have been

far in excess of the value of the thing parted with

or vice versa. Gain or loss is computed and depre-

ciation and depletion are allowed upon the basis of

the cost of the property acquired and not upon the

basis of its value.

In the case at bar the Board has found the value

of the lease on January 1, 1921 and May 20, 1921, but

it did not find the cost of the lease to the petitioner,

nor did it find the value of the stock paid by the

petitioner for the lease. Until the value of the stock

as of the date of acquisition of the lease is ascer-

tained the decision of the Board falls sliort of de-

termining the ultimate fact upon which its opinion

should be based, i. e., the cost of the lease as of May
18, 1921.

It is respectfully submitted that the Board should

reconsider and revise its decision so as to include

a finding of fact therein as to the cost of the lease
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or the value of the capital stock paid therefor.

(Signed) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue.

Of Counsel:

CHESTER A. GWINN,
JOHN R. GASKINS,

Special Attorneys,

Bureau of Internal Revenue.

[Endorsed] : United States Board of Tax Ap-

peals. Filed Jan. 25, 1932. [80]

[Title of Court and Cause.]

MOTION AND CORRECTED NOTICE
OF SETTLEMENT.

Comes now the Commissioner of Internal Reve-

nue, by his attorney, C. M. Charest, General Counsel

for the Bureau of Internal Revenue and requests

leave to withdraw the Notice of Settlement and

Statement of Recomputation under Rule 50 filed

by the respondent on January 6, 1932, on account

of an error of computation, and to substitute there-

for the attached Notice of Settlement and State-

ment of Recomputation.

(Signed) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue.

Of Counsel

:

CHESTER A. GWINN,
JOHN R. GASKINS,

Special Attorneys,

Bureau of Internal Revenue. [81]
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OC:R
TRANSCRIPT OF ACCOUNT

Fifth Street Building,

Los Angeles, California

Docket No. 16627

Year 1923

Tax assessed, original $2,212.98

Tax paid 2,212.98

Tax liability 2,209.90

Overpayment $ 3.08 [82]

STATEMENT
IT:AR:E-8

FHS
Returns Examined

Year Form
Fifth Street Building, 1921 1120

Los Angeles, California 1923 1120

Over-

Tax Liability assess-

Year Tax Liability Tax Assessed Deficiency uient

1921 $34,181.86 $16,361.81 $17,820.05

1923 $ 2,209.90 2,212.98 $3.08

The United States Board of Tax Appeals in its

decision sustain^ed the action of the Unit in its

letter dated July 10, 1929 for the taxable year

1926, which disclosed a deficiency in tax of

*$1,142.72. [83]
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Year ended December 31, 1921

Fifth Street Building

Schedule 1

Adjustments to Net Income.

Net income as disclosed by deficiency let-

ter, dated April 19, 1926 $87,361.96

Less: Amortization of leasehold 4,053.56

Net income as corrected $83,308.40

Schedule 2

Invested Capital

Invested capital as reported on return $491,740.26

Add:

Stock sold May 12, 1921 .01

Stock sold June 3, 1921 1,109.59

Total $492,849.86

Deduct

:

Stock issued for lease 483,945.20

Invested capital as adjusted $ 8,904.66

Schedule 3

Computation of Tax
Excess Profits Tax Under Section 302

Income Credit Balance Rate Tax
$20,000.00 $3,000.00 $17,000.00 20% $ 3,400.00

63,308.40 63,308.40 40% 25,323.36

$83,308.40 $3,000.00 $80,308.40 $28,723.36

[84]
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Year ended December 31, 1921

Fifth Street Building.

Schedule 3—continued

Brought forward $28,723.36

INCOME TAX
Net taxable income $83,308.40

Less:

Profits tax 28,723.36

Taxable at 10% $54,585.04

Tax at 10% $ 5,458.50

Total tax assessable $34,181.86

Tax previously assessed 16,361.81

Deficiency in tax $17,820.05

Year ended December 31, 1923

Schedule 4

Adjustments to Net Income

Net income as disclosed by deficiency

letter dated April 29, 1927 $26,168.48

Less:

Amortization of leasehold 6,489.25

Net income as corrected $19,679.23

Schedule 5

Computation of Tax

Net taxable income $19,679.23

Less:

Credit of 2,000.00
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Income tax at 121/2% $17,679.23

2,209.90

Correct tax liability $ 2,209.90

Tax previously assessed 2,212.98

Overassessment $ 3.08

[Endorsed] : United States Board of Tax Appeals.

Filed Jan. 26, 1932. [85]

[Title of Court and Cause.]

OBJECTIONS TO MOTION
AND CORRECTED NOTICE OF SETTLEMENT

FILED BY COMMISSIONER.

Comes now Fifth Street Building, Petitioner in

the above matter by its Counsel and objects to the

recomputation proposed, and files herewith an alter-

native computation showing the correct computation

of the tax in accordance with the decision in the

above entitled action promulgated November 23,

1931, and further moves the Board that the ques-

tion of the computation of the tax under Rule 50

be continued until after the determination of the

Motion of Petitioner for re-consideration of the

decision and re-hearing of this case, heretofore filed.

C. J. MILLIRON,
EDW. S. BRASHEARS,

Attorneys for Petitioner. [86]
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STATEMENT
IT:AR:E-8

FHS
Returns Examined

Year Form
Fifth Street Building 1921 1120

Los Angeles, California 1923 1120

Tax Liability

Year Tax Liability Tax Assessed Deficiency

1921 $33,072.77 $16,361.81 $16,710.96

1923 2,212.98 2,212.98 None
The United States Board of Tax Appeals in its

decision sustained the action of the Unit in its let-

ter dated July 10, 1929 for the taxable year 1926,

which disclosed a deficiency in tax of $1,142.72. [87]

Year ended December 31, 1921.

Fifth Street Building

Schedule 1

Adjustments to Net Income

Net income as disclosed by deficiency let-

ter, dated April 19, 1926 $87,361.96

Less: Amortization of leasehold 6,464.64

Net income as corrected $80,897.32

Schedule 2

Invested Capital

Invested capital as reported on return $491,740.26

Add:

Stock sold May 12, 1921 .01

Stock sold June 3, 1921 1,109.59

Total $492,849.86
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Deduct

:

Stock issued for lease 483,945.20

Invested capital as adjusted 8,904.66

Schedule 3

Computation of Tax

Excess Profits Tax Under Section 302

Income Credit Balance Rate Tax

$20,000.00 13,000.00 $17,000.00 20% $3,400.00

60,897.32 60,897.32 40% 24,358.93

$80,897.32 $3,000.00 $77,897.32 $27,758.93

[88]

Year ended December 31, 1921

Fifth Street Building

Schedule 3 (Continued)

Brought forward $27,758.93

Income Tax

Net taxable income $80,897.32

Less

:

Profits tax 27,758.93

Taxable at 10% $53,138.39

Tax at 10% $ 5,313.84

Total tax assessable $33,072.77

Tax previously assessed 16,361.81

Deficiency in tax $16,710.96
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Year ended December 31, 1923

Schedule 4

Adjustnients to Net Income

Net income as disclosed by deficiency let-

ter dated April 29, 1927 $26,168.48

Less:

Amortization of leasehold 6,464.65

Net income as corrected $19,703.83

Schedule 5

Computation of Tax

Net taxable income $19,703.83

Less:

Credit of 2,000.00

$17,703.83

Income tax at 121/2% 2,212.98

Correct tax liability $ 2,212.98

Tax previously assessed 2,212.98

Additional tax to be assessed None

[Endorsed] : United States Board of Tax Appeals.

Filed Feb. 5, 1932. [89]

[Title of Court and Cause.]

PETITIONER'S SECOND MOTION
FOR RECONSIDERATION AND REHEARING
OF DECISION PROMULGATED NOVEMBER

23, 1931 AND STATEMENT.

The petitioner says:

1. Petitioner's First Motion for Reconsideration
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The Board has on file the i^etitioner's first Mo-

tion for Reconsideration and Rehearing of Decision

Promulgated November 23, 1931 wherein the peti-

tioner respectfully takes exception to the follow-

ing—
(a) That the Board failed to find clearly by

a definite statement that C. J. Milliron received

as a gift on November 2, 1920 a certain contract

for lease mentioned therein, and

(b) That the value of such gift or contract

for lease on November 2, 1920 was $640,000.

The petitioner submitted with its motion a com-

plete statement of its position and argument in

support thereof. [90]

The respondent under date of February 29, 1932

submitted its brief in opposition to petitioner's mo-

tion for reconsideration.

The petitioner on this date and under separate

cover is submitting to the Board a restatement in

rebuttal to support its first motion for reconsidera-

tion.

2. Proceedings under the Board's Rule 50.

The respondent submitted on January 6, 1932

Notice of Settlement wherein it computed a de-

ficiency of $16,710.96 for the year 1921 and no de-

ficiency for the year 1923. In such notice of set-

tlement the respondent pointed out that the Board
in its decision rendered November 23, 1931 sustained

the determination of a deficiency in tax of $1,142.72

for the year 1926. The three years, i. e., 1921, 1923

land 1926 are those now in controversy as covered

by the Board decision rendered.
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Subsequent thereto, to wit: on January 26, 1932,

the respondent filed with the Board a Motion and

Corrected Notice of Settlement wherein he com-

puted under the Board's decision a revised deficiency

in tax of $17,820.05 for the year 1921 and an over-

payment of $3.08 for the year 1923. The amount

of deficiency of $1,142.72 for the year 1926 was not

disturbed.

Thereafter, to wit: on February 5, 1932, the peti-

tioner submitted Objections to Motion and Corrected

Notice of Settlement filed l)y the Commissioner.

3. Hearing under Rule 50.

Counsel for the petitioner and the respondent ap-

peared before the Hon. Stephen J. McMahon in

Chambers on March 2, 1932 for preliminary hearing

under the Board's Rule 50. At such hearing, coun-

sel [91] for the respondent argued for and insisted

upon its computation of the deficiency for the year

1921 set forth in its Motion and Corrected Notice

of Settlement.

The respondent's revised computation of de-

ficiency for 1921 is predicated upon the proposition

that the contract for lease was assigned by C. J.

Milliron to Fifth Street Building (petitioner here-

in), on May 18, 1921, and accordingly that the

value of such contract for lease, found by the Board

to have been $640,000 on that date, should be ex-

hausted, to permit annual deductions from income

of the petitioner, over the period of some 98 and

a fraction years. The term of the lease provided

for w^as 99 years from January 1, 1921 and the re-

spondent's first computation under notice of settle-
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meiit had been based upon allowing the petitioner

an annual deduction from income on account of the

exhaustion of the leasehold, equal to 1/99 of the

value of $640,000 found by the Board. The re-

spondent claims its first computation of deficiency

for 1921, so computed, was therefore in error and

that the deduction for 1921 on account of the ex-

haustion of the leasehold should be 228/365 (or on

its own theory should have stated 228/365) of the

annual exhaustion computed by dividing the value

of the leasehold by 98 and a fraction years rather

than by 99 years mentioned in the lease actually

executed between Fifth and Broadway Investment

Company, and Fifth Street Building. That results

in a reduction of the exhaustion of leasehold for the

year 1921 by an amount of $2,411.08 from the al-

lowance theretofore shown in the respondent's origi-

nal notice of settlement.

Counsel for the petitioner contended that the en-

tire case had been presented to the Board, and the

petitioner believes the Board so understood it, on

the theory and assumption that Fifth Street Build-

ing [92] (petitioner herein) took over the benefits

and assumed the burdens with respect to the lease-

hold as of January 1, 1921—the date from which

the lease for 99 years commenced. It was under-

stood, imtil the dispute arose as the result of the

respondent's motion and corrected notice of settle-

ment, that the petitioner was entitled to deduct

from income for 1921 an amount equal to one full

year's exhaustion of the value of $640,000 for the

leasehold based upon its 99-year term. In support
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thereof, the following is quoted from the closing

sentences of the Board's decision rendered No-

vember 23, 1931

:

"The term of the lease is 99 years commencing

January 1, 1921.

"As we have found the value of the lease-

hold to be $640,000, in our opinion, the value

may be ratably exhausted over the term of the

lease for the years 1921 and 1923."

Those statements in the Board's decision at least

should be interpreted fairly and in proper relation

to other factors in the case, and according to the

basis of reporting income and expense for the year

1921 reflected in the 60-day letter with respect to

w^hich basis no issue Had arisen or question been

presented at the time of the original hearing be-

fore the Board. The respondent reads into the

opinion of the Board, specifically the part above

quoted, the right to deny the petitioner a deduction

from income for the year 1921 of an amount equal

to one full year's annual exhaustion of the value

of the leasehold. As previously stated, the re-

spondent's position is based upon the contention

I that until November 18, 1921 the petitioner did not

acquire the contract for lease and did not have a

property interest therein.

Thus, for the first time at the preliminary hear-

ing under Rule 50, the respondent by this dispute,

and as mentioned by the counsel for [93] the i)eti-

tioner at such hearing, clearly indicated that, if

the contract for lease was not acquired by the peti-

tioner until November 18, 1921, the benefits
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under the leasehold, being the rental received

with respect to the property, should not l)e taxed

as income to it for the period of January 1 to

May 17, 1921. This would conform to the respond-

ent's position in denying a deduction from income

of the petitioner equal to a full year's exhaustion of

the leasehold.

Despite any statement of counsel for the peti-

tioner at the preliminary hearing under Rule 50,

when the foregoing point was raised, that any

specific amount of rental on the property was re-

ceived and reported as income by the petitioner

for the year 1921, it has now been determined that

the petitioner reported for the year 1921 a monthly

rental of $12,500, or a year's rental of $150,000,

paid by Faris-Walker, a corporation, sublessee, for

the so-called Bilicke property for that year. The

petitioner refers to the Findings of Fact in the

Board's decision wherein the following is included:

"On January 2, 1921, Clark J. Milliron, as

first party, and W. A. Faris and R. M. Walker,

copartners, doing Imsiness under the firm name

and style of Fifth Street Store, as second par-

ties, executed a lease wherein and where])y the

premises described in the agreement for lease

of Novmber 1, 1920, were leased to Faris and

Walker from January 1, 1921, to December 31,

1921, and for such longer time thereafter as

the parties shall agree at a rental of $150,000

payable in twelve equal installments of $12,500.*******
*'0n March 1, 1922, a lease was entered into
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covering the same premises between Fifth Street

Building and Faris-Walker, a California Cor-

poration, for a term of 30 years beginning on

March 1, 1922, and endnig February 28, 1952,

unless sooner ended in accordance with the pro-

visions of the lease, for a net monthly rental

of $12,500 * * *."

It is now clear from the above (piotations that

the $150,000 (or $12,500 a month) rental received

in 1921, as indicated, arose as the result of a sub-

lease by Milliron to Faris and Walker, and not

by [94] reason of a sub-lease from Fifth Street

Building (petitioner herein) to Faris and Walker.

As a matter of fact, the first sub-lease by Fifth

Street Building, after acquiring the leasehold in-

terest of the Bilicke property, as lessee by assign-

ment from Milliron, was made to Faris-Walker,

a corporation, on March 1, 1922 for a term of 30

years thereafter. Presumably inasmuch as Fifth

Street Building took over the burden of paying

irental of the Bilicke property to the principal les-

sor. Fifth and Broadway Investment Company,

it could have effectively demanded the ])enefit of

any rental on that property paid by Faris-Walker,

a corporation, for the period November 18 to De-

cember 31, 1921 hy proper proceeding in equity.

In any event on the position that the petitioner

herein did not acquire the leasehold interest, as the

original lessee by assignment, until November 18,

1921, Fifth Street Building, as petitioner, should

not as a matter of fact or law be taxed on that

portion of the $150,000 rental received for the year
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1921 which is apportionable to the period January

1 to November 17, 1921, inclusive.

On that position, the petitioner did not receive

as taxable income any rental on the Bilicke prop-

erty accrued for the period January 1 to November

17, 1921, inclusive. However, by assigmnent, agree-

ment, gift, or otherwise, the petitioner herein did

report and there is reflected in the 60-day letter

from which this appeal was taken, the entire $150,-

000 rental received on the Bilicke property for the

year 1921. On these facts and the position now

taken, four months' rental at $12,500 a month and

17' 31 of the monthly rental of $12,500 for May
1921, or an amount of $56,854.91, should be elimi-

nated from taxable income reflected in the 60-day

letter and the Board's decision rendered Novem-

ber 23, 1931. [95]

Likewise that amount of $56,854.91 should ])e

treated as paid-in surplus of Fifth Street Building,

the petitioner herein, in addition to the amount of

$640,000, vahie of the leasehold turned in to the

company as capital for stock issued.

4. Authorities Discussed.

The petitioner, accordingly hereinafter submits a

second motion for reconsideration and rehearing of

the Board's decision pronuilgated November 23,

1931 to permit these additional facts to be stipu-

lated into the record or proven for the purposes of

the record to the end that a proper adjustment and

decision of tax liability for this petitioner may be

made. The reasons herein stated for such reopen-

ing of the case for the purpose indicated are in
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addition to the reasons advanced and the purpose

stated in support of the first motion for reconsider-

ation and rehearing.

This request of the petitioner is eminently fair

and necessary for the Board to arrive at a rede-

termination of tax liability for the year 1921 upon

a correct basis. There is adequate precedent for

such reopening.

Relation to the Substance of Adjustment Requested.

In Rouss V. Bowers, 30 Fed. (2d) 628, affirming

4 B. T. A. 516, certiorari denied 279 U. S. 853,

the facts were that up to May 13, 1918, the tax-

psiyer was the owner of an extensive mercantile

business, and on that date he sold the business as

a going concern for a price equal to its book value

as shown by the closing of the books on December

31, 1917. The books were kept on the accrual

basis, and they were not closed on May 13, 1918,

the date of the sale. The purchaser of the business

reported in its income tax return for 1918 [96]

the earnings of the business for the full calendar

year, while the seller returned no income on account

of earnings of the business during the period of

his ownership in 1918. The C'onunissioner of In-

ternal Revenue recast the returns and assessed

against the seller a pro rata part of the year's

earnings, namely, 132/365; this fraction represent-

ing the ratio between the number of days elapsing

in the period from January 1 to May 13 and the

total number of days in the year. This resulted in

a tax against the seller, the validity of which he

contested in the suit.
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It was held that the income from the business and

property up to the date of sale or its transfer to

the purchaser, was income to the seller (the tax-

payer there involved), and not income to the pur-

chaser or assignee, even though under the agree-

ment of sale it was intended that the purchaser

should take up the income for the entire year 1918.

This case also is similar to that of Fifth Street

Building ])ecause the Commissioner in both in-

stances has used a fraction to prorate the income

or deductions to the periods before and after the

date of acquisition of property hy the assignee.

Thus it woidd seem that there can be no question

as a matter of law that Fifth Street Building (peti-

tioner in the instant case) should not have reported

and the 60-day letter should not have included the

rental income on the Bilicke property for the

period January 1 to May 17, 1921, inclusive. The

Board's decision should be corrected to accord with

the facts brought out by the discussion at the pre-

liminary hearing under the Board's Rule 50. [97]

Relating to the Matter of Procedure.

The petitioner would respectfully call the Board's

attention to a case which parallels that of the in-

stant petitioner wherein the record was opened

and the first decision of the Board amended as the

result of a dispute arising from additional facts

disclosed at a preliminary hearing under Rule 50.

That case is LaSalle Cement Co. v. Commissioner,

19 B. T. A. 806.

"The proceedings having been set down for

further hearing for the purpose of permitting
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a recomputation of the deficiencies upon the

basis laid down in the opinion at 15 B. T. A.

1127, it developed that the evidence given at

the original hearing was inaccurate. Findings

modified and previous decision reversed."

It is interesting to note that in the LaSalle Cement

Company case, the record was reopened and the

decision of the Board changed, presumably at the

instance of the Commissioner, but in any event in

his favor. In the instant case of Fifth Street

Building, it is the petitioner which is making the

request. The same rights and privilege should be

accorded to the petitioner as in other cases to the

Commissioner in order to arrive at a proper and

just determination of tax liability.

In Griffiths v. Commissioner, 50 Fed. (2d) 782,

the court on review of the Board's decision re-

manded the case for further proceedings in the

Board and thus directed that the record made by

the Board in the first instance be reopened to in-

troduce evidence regarding a waiver of the statute

of limitations. The issue with respect to the waiver

was raised for the first time in the Circuit Court

of Appeals by the Goverimient in the case on re-

view.

In that case it was also held that the decision

of the Board did not become final until after dis-

position of petition for rehearing. Thus it would

seem in the instant case of Fifth Street [98]

Building that the petitioner is well within proper

procedure in requesting reconsideration and reopen-

ing of its case to permit the record to be adjusted
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and tlie Board's decision amended in order to elimi-

nate non-taxable income under the particular facts

herein presented.

5. The Petitioner Accordingly Respectfully Moves

:

(a) That the record in the case be reopened to

permit by stipulation or proof the introduction of

the facts showing the erroneous inclusion of income

which should not be taxable for the year 1921, and

that such reconsideration and rehearing be permit-

ted on the issue thus involved to the end that the

Board's decision may be revised to accord with the

facts.

(1)) That its petition to the Board be considered

amended by adding thereto additional alleged er-

rors and facts as follows

:

That the Conmiissioner erroneously included

and/or failed to eliminate from taxable income

of the petitioner for the year 1921 certain ren-

tal income paid by Faris and Walker, or Faris-

Walker, a corporation, under a certain lease

to Faris and Walker, or Faris-Walker, for that

year from 0. J. Milliron, with respect to the

so-called Bilicke i^roperty.

That there should be added to the invested

capital of the petitioner for the year 1921 a

certain amount of paid-in or capital surplus

representing rental received on the so-called

Bilicke property by C. J. Milliron and turned

over to Fifth Street Building (petitioner here-

in) for its separate use and benefit.

That the petitioner did report, and there is
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reflected in the 60-day letter and the Board's

decision rendered November 23, 1931, income of

approximately $56,854.91 as rental on the so-

called Bilicke property for the period January

1 to May 17, 1921, inclusive; that such rental

was not received as income by the petitioner

and as such did not belong to it nor was it tax-

able thereon; that the rental so received was

paid to C. J. Milliron under a lease from him

to Faris and Walker, or Faris-Walker, a cor-

poration, between whom a lease on the Bilicke

property was made with respect to the period

covering the calendar year 1921, and that such

rental was turned over to the [99] petitioner

during 1921 for its separate use and benefit

which would constitute paid-in or capital sur-

plus.

Respectfully submitted,

O. R. FOLSOM-JONES,
Counsel for Petitioner

c/o Brewster, Ivins & Phillips,

805 Fifteenth Street, N. W.,

Washington, D. C.

March 5, 1932.

[Endorsed] : United States Board of Tax Appeals.

1 Filed Mar. 5, 1932. [100]
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[Title of Court and Cause.]

ERRATA
Regarding Dates (to be corrected)

PETITIONER'S SECOND MOTION FOR
RECONSIDERATION AND REHEARING OP
DECISION PROMULGATED NOVEMBER 23,

1931 AND STATEMENT.
(Filed March 5, 1932)

The petitioner in its second motion for recon-

sideration specified certain erroneous dates which

should be corrected as follows:

On—
Page 4, line 25

Page 5, line 2

Page 6, lines 10, 13, 16-17, and 20

where the dates November 17 or November 18,

whichever the case may be, appear, the word ''No-

vember" should be changed to "May".

O. R. FOLSOM-JONES,
Counsel for Petitioner

c/o Brewster, Ivins & Phillips,

805 Fifteenth Street, N. W.,

Washington, D. C.

[Endorsed]: Filed March 10, 1932. [101]

[Title of Court and Cause.]

ORDER.

The Board having promulgated its opinion in

the above entitled proceeding on November 23, 1931,

and the respondent having, on January 6, 1932, filed
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notice of settlement and statement of proposed de-

termination of deficiency under Rule 50, and the

petitioner having on January 12, 1932 filed a motion

to reconsider such opinion and also for rehearing;

and the respondent having, on January 25, 1932,

filed a motion for the reconsideration of such

opinion and the amending thereof to include therein

the cost of lease to the petitioner; and the respond-

ent having on January 26, 1932, filed a motion and

corrected notice of settlement requesting leave to

withdraw the notice of settlement and statement of

recomputation under Rulew 50 filed on January 6,

1932, and to substitute therefor the notice of set-

tlement and statement of recomputation attached

to such notice; and the petitioner having, on Feb-

ruary 25, 1932, filed its objections to respondent's

motion filed January 26, 1932, objecting to such

proposed corrected recomputation and filing there-

with an alternative computation, being the same

computation as that filed by respondent on January

6, 1932, and also a motion that the question of the

computation of the tax under Rule 50 be continued

until after the determination of the motion of peti-

tioner for reconsideration of the opinion and re-

hearing; and hearing having been had on March 2,

1932, under Rule 50, counsel for petitioner and

respondent appearing and presenting their respec-

tive arguments ; and the petitioner having on March

5, 1932 filed a second motion for a re-opening of the

record, and amendment of the petition and recon-

sideration and rehearing, now therefore, it is

ORDERED that the actions hereinabove men-
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[Title of Court and Cause.]

ERRATA
Regarding Dates (to be corrected)

PETITIONER'S SECOND MOTION FOR
RECONSIDERATION AND REHEARING OF
DECISION PROMULGATED NOVEMBER 23,

1931 AND STATEMENT.
(Filed March 5, 1932)

The petitioner in its second motion for recon-

sideration specified certain erroneous dates which

should be corrected as follows:

On—
Page 4, line 25

Page 5, line 2

Page 6, lines 10, 13, 16-17, and 20

where the dates November 17 or November 18,

whichever the case may be, appear, the word "No-

vember" should be changed to "May".

O. R. FOLSOM-JONES,
Counsel for Petitioner

c/o Brewster, Ivins & Phillips,

805 Fifteenth Street, N. W.,

Washington, D. C.

[Endorsed]: Filed March 10, 1932. [101]

[Title of Court and Cause.]

ORDER.

The Board having promulgated its opinion in

the above entitled proceeding on November 23, 1931,

and the respondent having, on January 6, 1932, filed
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notice of settlement and statement of proposed de-

termination of deficiency under Rule 50, and the

petitioner having on January 12, 1932 filed a motion

to reconsider such opinion and also for rehearing;

and the respondent having, on January 25, 1932,

filed a motion for the reconsideration of such

opinion and the amending thereof to include therein

the cost of lease to the petitioner; and the respond-

ent having on January 26, 1932, filed a motion and

corrected notice of settlement requesting leave to

withdraw the notice of settlement and statement of

recomputation under Rulew 50 filed on January 6,

1932, and to substitute therefor the notice of set-

tlement and statement of recomputation attached

to such notice; and the petitioner having, on Feb-

ruary 25, 1932, filed its objections to respondent's

motion filed January 26, 1932, objecting to such

proposed corrected recomputation and filing there-

with an alternative computation, being the same

computation as that filed by respondent on January

6, 1932, and also a motion that the question of the

computation of the tax under Rule 50 be continued

until after the determination of the motion of peti-

tioner for reconsideration of the opinion and re-

hearing; and hearing having been had on March 2,

1932, under Rule 50, counsel for petitioner and

respondent appearing and presenting their respec-

tive arguments ; and the petitioner having on March

5, 1932 filed a second motion for a re-opening of the

record, and amendment of the petition and recon-

sideration and rehearing, now therefore, it is

ORDERED that the actions hereinabove men-



106 Fifth Street Building

tioned made and filed herein by the petitioner and

respondent respectively be and the same hereby,

each and all, are denied ; and it is

ORDERED FURTHER that the proposed recom-

pntation filed by the respondent under date of

January 6, 1932, and the recomputation filed by the

petitioner under date of February 25, 1932, being

the same in all respects, be and the same hereby

are approved. (See memorandum attached hereto.)

(Signed) STEPHEN J. McMAHON,
Member.

Dated: AVashington, D. C,

March 15, 1932 [102]

[Title of Court and Cause.]

MEMORANDUM
Counsel for the petitioner contends that Faris &

"Walker transferred the contract for lease on No-

vember 2, 1920, to Milliron by gift and that Mill-

iron paid or gave nothing for such assignment ; that

under section 202 (a) (2) of the Revenue Act of

1921 the "cost of acquisition" as used in section

331 of the Revenue Act of 1921 to the previous

owner, Milliron, is the value of such contract on

November 2, 1920, and is therefore includable in

invested capital at its value, or $640,000; and that

since under section 204 (a) (8), 1926, the basis for

exhaustion and depreciation is the same as it would

be in the hands of the transferor, that Milliron, the

transferor, received the contract as a gift prior to

December 31, 1920, that section 204 (a) (4) of the
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1926 Act is therefore applicable and that the Imsis

for cxhaiLstion and depreciation is the fair market

value of such property at the time of acquisition,

or $640,000.

Counsel for petitioner directed our attention to

certain cases, including California cases and stat-

utes, contending that the transaction between Faris

& Walker and Milliron as evidenced ])y the letter

dated November 2, 1920, from the former to the

latter and the letter imder same date from the lat-

ter to the former involves the transfer of property

and is therefore governed hy the law of California.

"\Ye do not question the correctness of this conten-

tion but find that the California cases so cited are

not in point or are clearly distinguishable.

It is interesting to note that under the law and

decisions of the courts of California dealings be-

tween an attorney and his client for the benefit of

the former are closely scrutinized and are presump-

tively invalid. Civ. Code of California, §2235,

Cooley V. Miller & Son, 156 Cal. 510, P. 981; Magee

V. Brenneman, 188 Cal. 562, 206 P. 37; In re Witt's

Estate, 198 Cal. 407, 245 P. 197; In re Butt's

Estate, 256 Pac. (Cal) 200, 201; Thornley v. Jones,

274 Pac. (Cal.) 93. Although we do not base our

conclusion as to whether or not this transaction

constituted a gift on these decisions, we refer to

them merely as indicative of the status of the law

and attitTule of the courts of California relative to

such transactions.

It has been said that a gift is a gratuity, and not

only does not require a consideration, but there can
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be none ; if there is a consideration for the transac-

tion it is not a gift. 28 C. J. 621. [103]

A gift is defined by section 1146 of the Qi\i\ Code

of California as follows:

A gift is a transfer of personal property

made voluntarily, and without consideration.

In Noel V. Parrott, 15 Fed. (2d) 669, the court

states as follows:

* * * It is an essential characteristic of a

gift, however, that it ])e a transfer without con-

sideration. If there is a consideration for the

transaction, it is not a gift. 22 C. J. 621.

In Blair v. Rosseter, 33 Fed. (2d) 286, the court

states

:

A gift is generally defined as a voluntary

transfer of property by one to another, without

any consideration or compensation therefor.

The letter of Faris & Walker of Novemlier 2^

1920 to Milliron in no way indicates that a gift was

intended except as it may be inferred from the in-

clusion of the word "give" in the phrase "we here-

by give and assign to you". On the contrary such

letter states a consideration as follows: "In con-

sideration of your assuming all of the duties and

obligations imposed upon us by reason of our con-

tract * * * ^ve hereby give and assign to you

all our right, title and interest in said agreement,

it being understood that you are to assume all of

our obligations either directly or indirectly as a

result of this agreement."
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Clearly, according to the letter, Faris and Walker
wanted to l)e relieved of all obligations, direct or

indirect, arising out of such contract to lease and

emphasized such purpose by a repetition thereof.

Milliron in his letter of November 2, 1920, to

Faris & Walker states:

Your gift to me today of your contract of

November 1st to execute a lease * * * is

hereby accepted and I agree to assume all your

obligations thereunder and to hold you free

and clear of any liabilities as a result thereof.

Petitioner contends that the agreement to assume

such obligations was nothing more than a condition

subsequent and did not constitute a consideration.

This contention is without merit. In our opinion to

discuss this contention would unnecessarily lengthen

this memorandum and is not essential in view of

Jameson v. Shepardson, 257 Pac. (Cal.) 157. In

this case it was also contended that the agreement

in writing involved therein stated that:

* * * said assigmnent shall ])e a gift, by

the party of the first part to the party of the

second part, of the interest of the party of the

first part under said contract and in and to

said land. * * * [104]

The court after (pioting section 1146 of the Civil

Code of California and quoting and citing from 28

C. J. 620, states a*s follows:

Measured by the authorities cited to support

the text, which we have quoted from Corpus

Juris, the agreement entered into between the
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plaintiff and the defendant Marin J. Shepard-

son cannot be classed as a gift. It was an un-

dertaking on the part of said defendant to

reMeve the plaintiff from the obligations which

she had assimied. when entering into the con-

tract with the Sierra Vista Lands Company,

which alone, irrespective of other considera-

tions mentioned, took the agreement out of the

category of gifts.

The assignment of the contract for lease by Faris

& Walker to ^lilliron on Xovember 2. 1920, was

therefore not a gift.

While we did not discuss this question in our

promulgated opinion we did not overlook it in our

consideration of the case: and we see no occasion

for changing the result now.

Section 331 of the Revenue Act of 1921 applicable

in this proceeding in the determination of invested

capital provides that "if such previous owner was

not a corporation, then the value of any asset so

transferred or received shall be taken at its cost of

acquisition * * *". We are asked to construe

the words ''cost of acquisition" as used in section

331, supra, to mean "value" as used in section 202

(a) (2) of the Revenue Act of 1921. This section

provides that in the case of property acquired by

gift on or before December 31. 1920. the basis for

ascertaining gain or loss shall be the fair market

value or value thereof at the time of such acquisi-

tion. Section 202 (a) and section 202 (a) (2) clearly

disclose that the words "cost" and ''value" are of

different meaning for section 202 (a) provides that
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the basis for deterniining gain or loss shall be the

cost thereof while section 202 (a) (2) changes the

basis of cost to the basis of value as to gifts made
prior to December 31, 1920, an exception to section

202 (a).

Section 331 itself impliedly prohibits such con-

struction for it provides that for invested capital

purposes the "value" of any asset so transferred

or received shall be taken at its cost of acquisition.*'

This language is clear and unambiguous and is not

open to the construction contended for. If the

word "value" were sul^stituted for the word "cost"

as contended hy the petitioner it would result in

legislation rather than a construction of such sec-

tion.

In our opinion ]n'omnlgated November 23, 1931,

we held that the previous owner Milliron paid

nothing for the assignment to him by Faris and

Walker of the contract for lease, which holding is

confirmed by the statement of counsel for the peti-

tioner in his letter of Felu'uary 12, 1932, filed with

the Board subsequent to the hearing, and since the

cost of acquisition to Milliron is the value to he

taken for invested capital purpose in this proceed-

ing, our holding in this respei-t in our opinitm

promulgated November 23, 1931, is therefore cor-

rect. [105]

The basis upon which depreciation or exhaustion

is to be allowed for the year 1926 on the lease in

this proceeding is found in section 204 (a) of the

Revenue Act of 1926. This section provides that

the basis for such purposes with respect to property

acquired after February 28, 1913, shall be the cost
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of such property. However, certain exceptions are

made, which are found in subsections (1) to (11)

inchisive. Subsection (8) is applicable herein and

states that

* * * the basis shall be the same as it would

be in the hands of the transferor, increased in

the amount of gain or decreased in the amount

of loss recognized to the transferor upon such

transfer under the law applicable to the year

in which the transfer was made;

Since no gain or loss was recognized under sec-

tion 202 (c) (3) of the Eevenue Act of 1921, which

applied in the year in which the transfer was made^

the basis applicable cannot be increased or de-

creased.

If the assignment had lieen a gift from Faris and

Walker to Milliron, transferor of the petitioner,

subsection (4) of section 204 (a), supra, would

apply, but since it was not a gift, and the trans-

action does not come within any of the other excep-

tions provided for in section 202 (a), supra, the

basis for the computation of depreciation or ex-

haustion is the cost of such property to the trans-

feror, which as heretofore stated was nothing.

As we have regarded the substance rather than

the form in this matter and it is apparent that the

petitioner, although it did not acquire the contract

for lease until May, 1921, received the benefits and

assmned the burdens thereof as of January 1, 1921,

the date of the commencement of the 99-year term

of the lease, and as the lease itself had actually been

exhausted a full year, in our opinion the petitioner

is entitled to deduct l/99th of $640,000 which is
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the fair market value and the cost of such contract

for lease to petitioner, for the years 1921 and 1923,

respectively.

Respondent moved that the ojDinion i^romulgated

November 23, 1931, be amended to include the cost

of the contract for lease to petitioner. It is con-

ceded that the l)asis for exhaustion for the years

1921 and 1923 is cost. The basis fixed in such opin-

ion was deemed to ])e cost and is referred to in the

opinion as "the cost as determined from the fair

market value of the property". Since we have

found the fair market value to l)e $640,000, it fol-

lows that this figure represents the cost. This is

the only construction to which our opinion is fairly

open on this phase of the proceeding. While the

found the fair market value to be $640,000, it fol-

proved upon, we deem it imnecessary to amend the

opinion in this respect.

[Seal] (Signed) STEPHEN J. McMAHON,
Member. [106]

United States Board of Tax Appeals

Washington

Docket Nos. 16627, 29264, 45537

FIFTH STREET BUILDING,
Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION.

Thp oniTiiori iu the above entitled nropppdiup-
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of such property. However, certain exceptions are

made, wliich are found in subsections (1) to (11)

inclusive. Subsection (8) is applicable herein and

states that

* * * the basis shall be the same as it would

be in the hands of the transferor, increased in

the amount of gain or decreased in the amount

of loss recognized to the transferor upon such

transfer under the law applicable to the year

in which the transfer was made;

Since no gain or loss was recognized under sec-

tion 202 (c) (3) of the Eevenue Act of 1921, which

applied in the year in which the transfer was made,

the basis applicable cannot be increased or de-

creased.

If the assignment had been a gift from Faris and

Walker to Milliron, transferor of the petitioner,

subsection (4) of section 204 (a), supra, would

apply, but since it was not a gift, and the trans-

action does not come within any of the other excep-

tions provided for in section 202 (a), supra, the

basis for the computation of depreciation or ex-

haustion is the cost of such property to the trans-

feror, which as heretofore stated was nothing.

As we have regarded the substance rather than

the form in this matter and it is apparent that the

petitioner, although it did not acquire the contract

for lease until May, 1921, received the benefits and

assmned the burdens thereof as of January 1, 1921,

the date of the conunencement of the 99-year term

of the lease, and as the lease itself had actually been

exhausted a full year, in our opinion the petitioner

is entitled to deduct l/99th of $640,000 which is
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the fair market value and the cost of such contract

for lease to petitioner, for the years 1921 and 1923,

respectively.

Respondent moved that the opinion promulgated

November 23, 1931, be amended to include the cost

of the contract for lease to petitioner. It is con-

ceded that the l)asis for exhaustion for the years

1921 and 1923 is cost. The basis fixed in such opin-

ion was deemed to l)e cost and is referred to in the

opinion as "the cost as determined from the fair

market value of the property". Since we have

found the fair market value to be $640,000, it fol-

lows that this figure represents the cost. This is

the only construction to which our opinion is fairly

open on this phase of the proceeding. While the

fonnd the fair market value to be $640,000, it fol-

proved upon, we deem it unnecessary to amend the

opinion in this respect.

[Seal] (Signed) STEPHEN J. McMAHON,
Member. [106]

United States Board of Tax Appeals

Washington

Docket Nos. 16627, 29264, 45537

FIFTH STREET BUILDING,
Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION.



114 Fiftli Street Building

and hearing having been had under Rule 50 on

March 2, 1932; and the first reeomputation under

Rule 50 by the Commissioner filed January 6, 1932,

(such reeomputation being the same as that filed

February 25, 1932 by the petitioner with his objec-

tions to a second reeomputation filed by respondent

January 26, 1932) having been approved by order

dated March 15, 1932, now therefore, it is

ORDERED and DECIDED that there is a de-

ficiency in tax for the year 1921 in the amount of

/$16,710.96; that there is no deficiency in tax for

the year 1923, and that for the year 1926 there is

a deficiency in tax of $1,142.72.

(Signed) STEPHEN J. McMAHON,
Member.

ENTERED March 16, 1932. [107]

[Title of Court and Cause.]

PETITION FOR REVIEW OF DECISION OF
THE UNITED STATES BOARD OF

TAX APPEALS.

To the Honorable Judges of the United States Cir-

cuit Court of Appeals for the Ninth Circuit:

Fifth Street Biiilding, a corporation, in support

of this its petition filed in pursuance of the provi-

sions of Section 1001 of the Act of Congress ap-

proved February 26, 1926, entitled "The Revenue

Act of 1926" as amended by Section 603 of the

Act of Congress approved May 29, 1928, entitled

"The Revenue Act of 1928", for the review of the

(decision of the United States Board of Tax Ap-
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peals promulgated November 23, 1931, a final order

of determination having been entered on March

16, 1932, respectfully shows to tliis Honorable Court

as follows:

I

STATEMENT OF THE NATURE OF THE
CONTROVERSY

BRIEF STATEMENT OF FACTS
There are two questions presented in this appeal,

namely, (1) whether Petitioner is subject to tax

on rentals accrued and paid to Petitioner's prede-

cessor in interest under a lease prior to the date of

the acquisition hy Petitioner of said lease, or

whether said rentals are a part of Petitioner's con-

tributed capital; (2) whether Petitioner is entitled

to include in its [108] invested capital for the year

1921 the sum of $640,000.00 representing the cost

to it of certain leasehold rights which were ex-

changed for its stock.

Petitioner was incorporated under the laws of

the State of California on March 30, 1921 and ever

since has ])een and now is a corporation having its

principal place of business in the City of Los Ange-

les, State of California.

Petitioner on May 18, 1921, in exchange for sub-

stantially all of its stock, acquired from Clark J.

Milliron a contract of lease dated Novem])er 1,

1920. This latter contract was made by Gladys

Billicke and A. B. C. Dohrmann, as first parties,

and W. A. Faris and R. M. Walker, as second par-

ties, and provided, among other things, that the

first parties would organize a corporation and trans-

fer certain properties to it and that they would
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cause said corporation to make a 99 year lease on

said premises to a corporation to be organized by

second parties. All the terms, covenants and con-

ditions of the 99 year lease were set forth in a copy

attached to and made a part of said contract. W.
A. Faris and R. M. Walker, parties of the second

part, also agreed to execute, at the time of the sign-

ing of the lease, a copy of which was attached to

the agreement, a guarantee, a copy of which was at-

tached, by which they guaranteed the faithful per-

formance, by the lessee, of the lease, until the build-

ing therein specified should be erected.

On November 2, 1920, C. J. Milliron received as

a gift in writing from W. A. Faris and R. M.

Walker all their right, title and interest in said

agreement in consideration of his assuming their

duties and obligations imposed by said contract of

November 1, 1920. Prior to the incorporation of

the Petitioner as provided for in aforesaid contract

of lease, and the transfer to Petitioner of the agree-

'ment of lease, and on January 2, 1921, said C. J.

Milliron, as lessor, executed a certain indenture of

lease to Faris-Walker, a copartnership doing busi-

ness under the name of "Fifth Street Store "^

as [109] lessee, of the premises described in the

lease attached to said lease agreement, for one year

from the 1st day of January, 1921, and for such

longer term as might be agreed upon between the

parties, at the annual rental of |150,000.00, payable

in advance in twelve (12) equal monthly install-

ments of $12,500.00, commencing on January 1,

1921, which monthly installments were paid when

due.
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The 99 year lease referred to in said contract of

November 1, 3920 was executed hy the two afore-

mentioned corporations on May 20, 1921 and on

said date W. A. Faris and R. M. Walker signed

the guarantee for the faithfnl performance of the

lease contract until the building therein specified

should be erected.

On November ], 1920, W. A. Faris and R. M.
Walker, l)y an instrument in writing, agreed to pay
the sum of $30,000.00 on December 31, 1920, as a

<'onsideration for the cancellation of the then ex-

isting leases on the property covered hy the a})ove

mentioned contract of November 1, 1920. On De-

cember 31, 1920, said $30,000.00 was paid by Faris-

Walker and a receipt was delivered, showing the

cancellation, as of that date of the then existing

leases on the property, which had l^een entered into

on December 27, 1911.

The lease contract dated November 1, 1920 had a

value on November 2, 1920 of $640,000.00; its value

on Jaiuiary 2, 1921 and also on May 18, 1921 was

$640,000.00.

The Respondent, in his sixty day letter from

Avhich the appeal to the United States Board of Tax

Appeals was taken, disallowed any value whatso-

ever to the lease contract and reduced Petitioner's

invested capital on account thereof; the Respondent

also disallowed any deduction whatsoever for amor-

tization or depreciation of Petitioner's leasehold

interests on account of lack of evidence of the value

thereof. Petitioner contended before the United

States Board of Tax Appeals that the transfer on

November 2, 1920 by Faris and Walker [110] to
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Clark J. Milliron of the lease contract dated No-

vember 1, 1920 constituted a gift and that therefore

in the determination of Petitioner's invested capital

the value of said lease contract on that date con-

stituted part of its invested capital ; Petitioner also

contended that it was entitled, in the determination

of its net taxable income, to a deduction for amor-

tization or depreciation of its lease contract based

upon the fair market value of the lease contract on

the date acquired, to-wit: May 18, 1921.

The Board of Tax Appeals held, among other

things, that the transaction between W. A. Paris

and R. M. Walker and Clark J. Milliron did not

constitute a gift and that therefore the value of

the said contract on November 2, 1920 did not con-

stitute a part of Petitioner's invested capital. How-
ever, the Board did hold that Petitioner was en-

titled to take an annual deduction for depreciation

or amortization of its leasehold contract based upon

the fair market value of the lease contract on the

date acquired by Petitioner which the Board found

to be $640,000.00. After the promulgation of the

Board's opinion and prior to the rendition or entry

of ju.dgment the Respondent filed a motion wherein

he urged the Board to allow depreciation on the

leasehold contract only from the date acquired by

Petitioner, to-wit, May 18, 1921 whereupon Peti-

tioner filed a motion, which among other things,

requested the Board to eliminate from Petitioner's

net taxable income for the year 1921 as found by it,

the sum of $56,854.91, erroneously included in Peti-

tioner's income for the year 1921 by said Board,

and w^hich represented rentals accrued to and re-

ceived by C. J. Milliron on the lease prior to the
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acquisition thereof by Petitioner and when said

lease was owned by Clark J. Milliron and during

the period from January 1, 1921 to and including

May 17, 1921 ; the motion further requested the

Board to reopen the case and permit the introduc-

tion of evidence to prove that the said rentals did

not constitute [111] taxable income of Petitioner

and that such rentals were paid in to Petitioner

as a part of its capital.

The Board of Tax Appeals denied Respondent's

motion as well as Petitioner's motion and held that

Petitioner was entitled to depreciation on its lease-

hold contract for the entire year 1921, and that the

rentals paid to and received by C. J. Milliron prior

to the acquisition by Petitioner of said lease con-

stituted income of the Petitioner.

Petitioner is contending in this appeal that it is

not subject to tax on the rentals accruing on the

lease contract during the period from January 1,

1921 to and including May 18, 1921 and which were

actually paid to C. J. Milliron prior to the acqui-

sition of said lease by Petitioner, and that Peti-

tioner's invested capital as determined by the Board

should be increased by the sum of $640,000.00, be-

ing the fair market value on November 2, 1920 of

the leasehold thereafter transferred in exchange for

its stock, and by the further sum of $56,854.91 ac-

quired by Petitioner as contributed capital.

II

STATEMENT OF PROCEEDINGS
HERETOFORE HELD.

The Commissioner of Internal Revenue, Respond-

ent herein, on the 19th day of April, 1926, mailed
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to Petitioner what is termed a deficiency letter

wherein the Respondent proposed additional taxes

for the year 1921 in the sum of $19,684.69. Within

sixty days thereafter and on June 2, 1926, Peti-

tioner tiled its appeal with the United States Board

of Tax Appeals wherein it alleged, among other

things, that the Respondent had erroneously ex-

cluded from Petitioner's invested capital for the

year 1921, the cost to it of a certain leasehold con-

tract which cost represented the fair market value

on November 2, 1920 of said lease contract to its

predecessor in interest, [112] C. J. Milliron. Peti-

tioner further alleged that the Respondent had er-

roneously disallowed a deduction for depreciation

or amortization of said lease contract based upon

the fair market value thereof at the date of acqui-

sition. Petitioner contended that its predecessor

in interest, said Clark J. Milliron, had acquired

said lease contract on November 2, 1920 as a gift

from W. A. Paris and R. M. Walker.

Petitioner further alleged that the fair market

value of the lease contract on each of the dates,

November 2, 1920, January 2, 1921 and May 18,

1921, was $640,000.00 which sum was a part of

Petitioner's invested capital and also constituted

the basis for the determination of Petitioner's de-

preciation deduction for its leasehold contract.

The United States Board of Tax Appeals held

that the transaction whereby Clark J. Milliron re-

ceived said leasehold contract was not a gift and

inasmuch as he had no cost for said lease contract

that no part of the value of said leasehold contract
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on November 2, 1920, constituted Petitioner's in-

vested capital. The Board of Tax Appeals, how-
ever, held that Petitioner was entitled to compute
its depreciation or amortization of its leasehold

contract on the basis of its fair market value, which

the Board found to be $640,000.00, on January 1,

1921 and May 20, 1921.

After the promulgation of the Board's opinion,

but prior to the entry or rendition of judgment,

the Respondent filed a motion with the Board
Avherein he requested the Board to allow deprecia-

tion on the leasehold contract only from the date

of its acquisition by Petitioner, to-wit, May 18,

1921, whereupon Petitioner filed a motion request-

ing the Board to exclude from Petitioner's net

taxable income the amount of rentals accruing on

said leasehold contract for the period from Jan-

uary 1, 1921 to May 17, 1921, inclusive, the period

prior to the time of the acquisition of said

leasehold contract l)y [113] Petitioner. The Board

of Tax Appeals denied the motion of the Respond-

ent as well as the motion of Petitioner and held

that Petitioner was entitled to take depreciation

for the full year 1921, and that the rentals paid to

and received by C. J. Milliron prior to the acquisi-

tion })y Petitioner of said lease constituted income

of the Petitioner.

Ill

DESIGNATION OF COURT OF REVIEW.
Petitioner, being aggrieved by the said Findings

of Fact, Opinion, Decision and Order, and being

a corporation with its principal place of business
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in the City of Los Angeles, State of California,

desires a review thereof, in accordance with the

provisions of the Revenue Act of 1926 as amended

by the Revenue Act of 1928, by the United States

Circuit Court of Appeals for the Ninth Circuit,

within which circuit is located the office of the Col-

lector of Internal Revenue to which the said Peti-

tioner made its income tax return for the calendar

year 1921.

IV
ASSIGNMENT OF ERRORS.

The Petitioner, as a basis of review, makes the

following assignment of errors:

(1) The Board of Tax Appeals erred in includ-

ing in Petitioner's net taxable income for the year

1921, any portion of the rent from January 1, 1921

to May 17, 1921, which had accrued and had been

received by C. J. Milliron, as lessor, from Faris-

Walker, a copartnership, as lessee under the terms

of that certain lease dated January 2, 1921. [114]

(2) The Board of Tax Appeals erred iri denying

Petitioner's motion made on or about March 5, 1932

to amend its petition setting forth that the Re-

spondent erroneously included and/or failed to

eliminate from Petitioner's net taxable income for

the year 1921 rentals paid by Faris and Walker to

and received l)y Clark J. Milliron pursuant to the

lease dated January 2, 1921 for the period from

January 1, 1921 to May 17, 1921, inclusive, and in

refusing to reopen said case to permit by stipula-

tion or proof the introduction of facts showing the

erroneous inclusion of said sum which does not
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constitute taxable income to Petitioner for the year

1921.

(3) The Board of Tax Appeals erred in failing

to include, as part of Petitioner's invested capital,

the sum of $56,854.91 received by Petitioner from

C. J. Milliron, and which amount was paid by Paris

and Walker and received by Milliron as rental prior

to the transfer of the contract November 1, 1920,

to the Petitioner, and in refusing to reopen said

case to permit, hy stipulation or proof, the intro-

duction of facts showing said error.

(4) The Board of Tax Appeals erred in failing

to include in Petitioner's invested capital for the

year 1921 the additional sum of $640,000.00 repre-

senting the cost to Petitioner of certain leasehold

rights.

(5) The Board of Tax Appeals erred in failing

to hold that the cost basis of Petitioner's leasehold

interest was $640,000.00.

(6) The Board of Tax Appeals erred in failing

to hold that Clark J. Milliron on November 2, 1920

received as a gift the leasehold interest transferred

to and acquired by Petitioner on May 18, 1921, in

exchange for its stock and that said leasehold in-

terest at the time acquired by said Clark J. Milliron

on said November 2, 1920 had a value of $640,-

000.00.

(7) The Board of Tax Appeals erred in failing

to find a vahie of $640,000.00 of the leasehold con-

tract on May 18, 1921. [115]

(8) The Board of Tax Appeals erred in admit-
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ting over Petitioner's objection Respondent's Ex-

hibits A-1, A-2 and A-3.

(9) The Board of Tax Appeals erred in finding

that on November 1, 1920 Faris and Walker paid

$30,000.00 to the estate of A. C. Billicke for the

cancellation of certain leases dated December 27,

1911, and in not finding that Faris-Walker, a part-

nership, paid said $30,000.00 on December 31, 1920,

for the cancellation of three certain leases dated

December 27, 1911, between A. C. Billicke, Lessor,

and Muse-Faris-Walker Company, a corporation,

Lessee, under which said leases Faris-Walker, a

partnership, occupied the premises until December

31, 1920.

(10) The Board of Tax Appeals erred in deter-

mining a deficiency against Petitioner for the year

1921 in the sum of $16,710.96, or in any sum what-

soever.

(11) The Board of Tax Appeals erred in fail-

ing to find that Petitioner had overpaid its taxes

for the year 1921 and was, therefore, entitled to a

refund of said overpayment.

(12) The Board of Tax Appeals erred in hold-

ing that dealings between an attorney and client

are presumptively invalid and in failing to find and

hold that the gift of the contract of November 1,

1920 by W. A. Faris and R. M. Walker to Clark J.

Milliron was a valid transaction.

WHEREFORE, your Petitioner prays that this

Honorable Court may review the said Findings,

Opinion, Decision and Order of the United States

Board of Tax Appeals and reverse and set aside
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the same; and that this Honorable Court direct the

entry of a decision by the said Board in favor of

Petitioner determining that there is not deficiency

in income tax for the year 1921 due from Peti-

tioner, and Petitioner further prays that this Hon-

orable Court direct the Board to determine the

amount of any refund or [116] refunds that may
be due Petitioner on account of the reversal of the

Board's decision.

Petitioner prays for such other and further re-

lief as may seem meet and projjer in the premises.

CLARK J. MILLTRON,
518 Fidelity Building,

Los Angeles, California.

THOMAS R. DEMPSEY,
A. CALDER MACKAY,
GEORGE H. P. SHAW,

1104 Pacific Mutual Building,

Los Angeles, California,

Attorneys for Petitioner. [117]

State of California

County of Los Angeles—ss.

A. Calder Mackay being duly sworn, says that he

is one of the attorneys for the Petitioner above

named and that as such he is duly authorized to

verify the attached Petition for Review by the

United States Circuit Court of Appeals for the

Ninth Circuit of the decision of the Board rendered

herein; that he has read the said Petition and is

familiar with the statements therein contained, and

that the facts set forth therein are true to the best
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of his knowledge and belief and that the said Peti-

tion is filed in good faith.

A. CALDEE MACKAY
Subscribed and sworn to before me this 8th day

of September, 1932.

[Seal] ALICE FABIEN
Notary Public in and for said County and State.

My Commission Expires May 19, 1934.

[Endorsed] : United States Board of Tax Ap-

peals. Filed Sep. 13, 1932. [118]

[Title of Court and Cause.]

NOTICE

To C. M. Charest, Esq., Bureau of Internal Reve-

nue, Washington, D. C, Attorney for the Re-

spondent.

Sir:

PLEASE TAKE NOTICE that on the 13th day

of September, 1932, the undersigned presented to

this Board and tiled with the Clerk thereof the

Petition of Fifth Street Building, a copy of which

is annexed hereto, for review by the United States

Circuit Court of Appeals for the Ninth Circuit, of

the final order and decision of the Board in the

above entitled proceeding entered upon the records

of said Board on March 16, 1932.

Dated at Washington, D. C, Sept. 13, 1932.

CHARLES W. HAMEL
LLOYD ANDERSON

Attorney for Petitioner.
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Service of a copy of the foregoing is hereby ac-

knowledged this 13th day of Sept. 1932.

C. M. CHAREST
General Counsel, Bureau of Internal Reve-

nue, Attorney for Respondent.

[Endorsed] : United States Board of Tax Ap-

peals. Filed Sep. 13, 1932. [119]

[Title of Court and Cause.]

PETITION FOR REVIEW OF DECISION OF
THE UNITED STATES BOARD OF TAX
APPEALS.

To the Honorable Judges of the United States

Circuit Court of Appeals for the Ninth Circuit:

Fifth Street Building, a corporation, in support

of this its petition filed in pursuance of the pro-

visions of Section 1001 of the Act of Congress ap-

proved February 26, 1926, entitled "The Revenue

Act of 1926," as amended by Section 603 of the

Act of Congress approved May 29, 1928, entitled

"The Revenue Act of 1928", for the review of the

decision of the United States Board of Tax Ap-
peals promulgated Noveml)er 23, 1931, a final order

of determination having l)een entered on March 16,

1932, respectfully shows to this Honorable Court

as follows:

I

STATEMENT OF THE NATURE OF THE
CONTROVERSY

BRIEF STATEMENT OF FACTS
The only question presented in this appeal is

whether Petitioner is entitled, in the determination
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of its net taxable income for the year 1926, to a

deduction for depreciation or amortization of

its leasehold rights acquired in exchange for its

stock, and if so whether the basis for the computa-

tion of said deduction is the fair market value of

said leasehold rights at the date acquired by Peti-

tioner, or the fair market value thereof at the date

acquired [120] by its predecessor in interest, Clark

J. Milliron.

Petitioner was incorporated under the laws of

the State of California on March 30, 1921 and ever

since has been and now is a corporation having its

principal place of business in the City of Los An-

geles, State of California.

Petitioner on May 18, 1921, in exchange for sub-

stantially all of its stock, acquired from Clark J.

Milliron a contract of lease dated Noveml^er 1, 1920.

This latter contract was made by Gladys Billicke

and A. B. C. Dohrmann, as first parties, and W. A.

Paris and R. M. Walker, as second parties, and

provided, among other things, that the first parties

would organize a corporation and transfer certain

properties to it and that they would cause said cor-

poration to make a 99 year lease on said premises

to a corporation to be organized by second parties.

All the terms, covenants and conditions of the 99

year lease were set forth in a copy attached to and

made a part of said contract. W. A. Paris and R. ^I.

Walker, parties of the second part, also agreed

to execute, at the time of the signing the lease,

a copy of which was attached to the agreement, a

guarantee, a copy of which was attached, by which
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they agreed to guarantee the faithful performance,

l)y the lessee, of the lease, until the building therein

specified should be erected.

On November 2, 1920, C. J. Milliron received as

a gift in writing from W. A. Faris and R. M.

Walker all tlieir right, title and interest in said

agreement in consideration of his assuming their

duties and obligations imposed by said contract of

November 1, 1920. Prior to the incorporation of

tlie Petitioner as provided for in aforesaid contract

of lease, and tlie transfer to Petitioner of the agree-

ment of lease, and on January 2, 1921, said C. J.

Milliron, as lessor executed a certain indenture of

lease to Faris-Walker a copartnership doing busi-

ness imder the name of "Fifth Street Store", as

lessee, of the premises described in the lease at-

tached to said lease agi'eement, for one year from

tlie [121] 1st day of January, 1921, and for such

longer term as might l)e agreed upon between the

parties, at the annual rental of $150,000.00, payable

in advance in twelve (12) equal monthly install-

ments of $12,500.00, commencing on January 1,

1921, which monthly installments were paid when
due.

The 99 year lease referred to in said contract of

November 1, 1920 was executed by the two afore-

mentioned corporations on May 20, 1921 and on

said date W. A. Faris and R. M. Walker signed the

guarantee for the faithful performance of the lease

contract until the building therein specified should

be erected.

On November 1, 1920, W. A. Faris and R. M.



130 Fifth Street Building

Walker, by an instrument in writing, agreed to pay

the sum of $30,000.00 on December 31, 1920, as a

consideration for the cancellation of the then exist-

ing leases on the property covered by the above men-

tioned contract of November 1, 1920. On December

31, 1920, said $30,000.00 was paid by Faris-Walker

and a receipt was delivered, showing the cancella-

tion, as of that date, of the then existing leases on

the property, which had been entered into on Decem-

ber 27, 1911.

The lease contract dated November 1, 1920 had a

value on November 2, 1920 of $640,000.00 ; its value

on January 2, 1921 and also on May 18, 1921 was

$640,000.00.

The Resj^ondent, in his sixty day letter from

which the appeal to the United States Board of Tax

Appeals was taken, disallowed any value whatsoever

to the leasehold rights acquired by Petitioner and

disallowed any deduction whatsoever for amortiza-

tion or depreciation of Petitioner's leasehold in-

terests on account of lack of evidence of the value

thereof. Petitioner contended before the United

States Board of Tax Appeals that the transfer on

November 2, 1920 by Paris and Walker to Clark J.

Milliron of the lease contract dated November 1,

1920 constituted a gift and that therefore the cost

basis to [122] Petitioner of its leasehold rights ac-

quired in exchange for its stock was $640,000.00, be-

ing the fair market value of said leasehold rights on

the date acquired by Petitioner, to-wit, May 18,

1921 and also having the same value on the date

acquired by its predecessor in interest, Clark J.

Milliron, to-wit, November 2, 1920. Petitioner also
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contended that it was entitled to nse as its cost basis,

in determining its annual deduction for depreciation

or amortization of its leasehold rights, the said sum

of $640,000.00.

The Board of Tax Appeals held, among other

things, that the transaction ])etween W. A. Faris

and R. M. AValker and Clark J. Milliron did not con-

stitute a gift and that therefore Petitioner had no

basis whatsoever for the determination of its de-

preciation or amortization deductions.

II

STATEMENT OF PEOCEEDINGS HERETO-
FORE HAD.

The Conunissioner of Internal Revenue, Respon-

dent herein, on the 10th day of July, 1929, mailed

to Petitioner what is termed a deficiency letter

wherein the Respondent proposed additional taxes

for the year 1926 in the sum of $1142.72. Within

sixty days thereafter and on August 26, 1929, Peti-

tioner filed its ap])eal with the United States Board

of Tax Appeals wherein it alleged, among other

things, that the Respondent had erroneously dis-

allowed as a deduction for the year 1926 depreciation

or amortization sustained on its leasehold interest

based upon the value thereof at the date acquired of

$640,000.00. Petitioner contended that its predeces-

sor in interest, said Clark J. Milliron, had acquired

said lease contract on November 2, 1920 as a gift

from W. A. Paris and R. M. Walker.

The United Staters Board of Tax Appeals held

that the transaction whereby Clark J. Milliron re-

ceived said leasehold contract was not a gift and

[123] that therefore no part of the value of said



132 Fifth Street Building

leasehold contract either on the date acquired by

Petitioner or on the date acquired by Petitioner's

predecessor in interest, Clark J. Milliron, could be

used as the l)asis for determining depreciation or

amortization deductions for the year 1926.

This case was consolidated, for hearing and de-

cision before the United States Board of Tax Ap-

peals, with the case of Fifth Street Building v. Com-

missioner of Internal Revenue, Docket No. 16627.

Ill

DESIGNATION OF COITBT OF REVIEW.
Petitioner, being aggrieved hy the said Findings

of Fact, Opinion, Decision and Order, and being a

corporation with its principal place of business in

the City of Los Angeles, State of California, de-

sires a review thereof, in accordance with the pro-

vsions of the Revenue Act of 1926 as amended by

the Revenue Act of 1928, by the United States Cir-

cuit Court of Appeals for the Ninth Circuit, within

which circuit is located the office of the Collector of

Internal Revenue to which the said Petitioner made
its income tax return for the calendar year 1926.

IV
ASSIGNMENT OF ERRORS.

The Petitioner, as a basis of review, makes the

following assignment of errors

:

(1) The Board of Tax Appeals erred in holding

that Petitioner, in the determination of its net tax-

able income for the year 1926, was not entitled to

a deduction for amortization or depreciation of its

leasehold rights acquired by it in exchange for its

stock. [124]
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(2) The Board of Tax Appeals erred in holding

that Petitioner had no l)asis for the determination

of a deduction for depreciation or amortization of

its leasehold rights.

(3) The Board of Tax A])peals erred in failing

to hold that Petitioner was entitled, in the deter-

mination of its depreciation or amortization deduc-

tions for the year 1926, to use as the cost basis of

its leasehold rights the sum of $640,000.00.

(4) The Board of Tax Appeals erred in failing

to hold that Clark J. Milliron on November 2, 1920

received as a gift the leasehold contract transferred

to and acquired by Petitioner on May 18, 1921, in

exchange for its stock and in failing to find that

said leasehold contract at the time acquired by said

Olark J. Milliron on said November 2, 1920 had a

value of $640,000.00.

(5) The Board of Tax Appeals erred in failing

to find that the value of the contract of lease on the

18th day of May, 1921, the day the same was ac-

quired by Petitioner, had a value of $640,000.00.

(6) The Board of Tax Appeals erred in admit-

ting over Petitioner's objection Respondent's Ex-

hibits A-1, A-2 and A-3.

(7) The Board of Tax Appeals erred in finding

that on November 1, 1920 Faris and Walker paid

130,000.00 to the estate of A. C. Billicke for the

cancellation of certain leases dated December 27,

1911, and in not finding that Faris-Walker, a part-

nership, paid said $30,000.00 on December 31, 1920,

for the cancellation of three certain leases dated De-

cember 27, 1911, between A. C. Billicke, Lessor, and

Muse-Faris-Walker Company, a corporation. Lessee,
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under which said leases Faris-Walker, a partner-

ship, occupied the premises until December 31, 1920.

(8) The Board of Tax Appeals erred in holding

that dealings between an attorney and client are

presumptively invalid and in failing to find and

hold [125] that the gift of the contract of November

1, 1920 by W. A. Faris and R. M. Walker to Clark

J. Milliron was a valid transaction.

(9) The Board of Tax Appeals erred in de-

termining a deficiency against Petitioner for the

year 1926 in the sum of $1142.72, or in any sum

whatsoever.

WHEREFORE, your Petitioner prays that this

Honorable Court may review the said Findings,

Opinion, Decision and Order of the United States

Board of Tax Appeals and reverse and set aside the

same; and that this Honorable Court direct the en-

try of a decision by the said Board in favor of Pe-

titioner determining that there is no deficiency in

income tax for the year 1926 due from Petitioner,

and Petitioner further prays that this Honorable

Court direct the Board to determine the amount of

any refund or refunds that may be due Petitioner

on account of the reversal of the Board's decision.

Petitioner prays for such other and further re-

lief as may seem meet and proper in the premises.

CLARK J. MILLIRON
GEORGE H. P. SHAW

518 Fidelity Building, Los Angeles, California.

THOMAS R. DEMPSEY
A. CALDER MACKAY

1104 Pacific Mutual Building, Los Angeles, Cali-

fornia.

Attorneys for Petitioner. [126]
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State of California

County of Los Angeles—ss.

A. Calder Mackay, l^eing duly sworn, says that he

is one of the attorneys for the Petitioner above

named and that as such is duly authorized to verify

the attached Petition for Review by the United

States Circuit Court of Appeals for the Ninth Cir-

cuit of the decision of the Board rendered herein;

that he has read the said Petition and is familiar

with the statements herein contained, and that the

facts set forth therein are true to the best of his

knowledge and belief and that the said Petition is

filed in good faith.

A. CALDER MACKAY
Subscril)ed and sworn to before me this 8th day of

September, 1932.

[Seal] ALICE FABIEN
Notary Public in and for said County and State.

My Commission Expires May 19, 1934.

[Endorsed] : United States Board of Tax Appeals.

Filed Sep. 13, 1932. [127]

[Title of (^ourt and Clause.]

NOTICE

To C. M. Charest, Bureau of Internal Revenue,

Washington, D. (\, Attorney for Respondent.

Sir:

PLEASE TAKE NOTICE that on the 13 day of

September, 1932, the undersigned presented to this

Board and filed with the Clerk thereof the Petition

of Fifth Street Building, a copy of which is an-

nexed hereto, for review bv the United States Cir-
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cuit Court of Appeals for the Ninth Circuit, of the

final order and decision of the Board in the above

entitled proceeding entered upon the records of

said Board on March 16, 1932.

Dated at Washington, D. C, Sept. 13, 1932.

CHARLES P. HAMEL
LLOYD ANDERSON

Attorney for Petitioner.

Service of a copy of the foregoing is hereby ac-

knowledged this 13th day of Sept. 1932.

C. M. CHAREST
General Counsel Bureau of Internal Revenue, At-

torney for Respondent.

[Endorsed] : United States Board of Tax Appeals.

Filed Sep. 13, 1932. [128]

[Title of Court and Cause.]

STATEMENT OF EVIDENCE.

The above entitled cases came on for hearing be-

fore the Honorable Stephen J. McMahon, Member,

United States Board of Tax Appeals, on the 26th

day of May 1930 at Los Angeles, California; the

Petitioner was represented by Clark J. Milliron,

Esq., and Charles E. Watkinson, Esq., Attorneys-at-

Law, Los Angeles, California; the Respondent was

represented by M. B. Leming, Esq., (Clarence M.

Charest, Esq., General Counsel, Bureau of Internal

Revenue.)

Thereupon proceedings were heard and the testi-
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mony of the following witnesses was taken l)efore

said member:

For Petitioner: O. A. Viekrey, Thurston H. Ross,

Alexander Cromwell.

For Respondent: Arthur C. Hurt, R. M. Walker,

€. J. Milliron. [129]

The following proceedings were had

:

"Mr. LEMING:*# * * * * * *

It is stipulated that the three appeals of the

above-named petitioner described in the caption

hereof may be consolidated for hearing, and

It is further agreed that the stipulation as to

facts heretofore filed with the Board under

Docket Nos. 16627 and 29264, and the exhibits

therein mentioned as Petitioner's Exhibits 1 to

5, inclusive, and Respondent's Exhibit A, may
be regarded as filed, also with respect to Docket

No. 45537.

Mr. MILLIRON: In regard to this stipula-

tion I desire, and offer in the stipulation to

state, that the Petitioner reserves the right to

object to the admission in evidence of the Re-

spondent's Exhibit A, as provided in the stipu-

lation in regard to all of the cases ; that is, it is

not intended by this stipulation to admit Re-

spondent's Exhibit A, except with the imder-

standing that we will object to it at the time it

is offered.

The MEMBER: The stipulation will be re-

ceived with that understanding; do you have

something further about the consolidation ?
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Mr. LEMING:* * * as to petitioner's Ex-

hibit No. 5, the first part of it is an agreement

entered into on the 20th day of May, 1921, be-

tween Fifth and Broadway Investment Com-

pany, a corporation organized and existing

under the laws of the State of California, and

W. A. Faris and R. M. Walker, of the city of

Los Angeles; that agreement refers to a pro-

posed lease; the document which is attached to

it is an executed copy of that lease. If counsel

will agree that the agreement was executed be-

fore the lease, I have nr further objection.

The MEMBER: Do you agree to that, Mr.

Milliron ?

Mr. MILLIRON: Yes; I might explain to the

Court that the document was executed before

the lease ; however the original, and the stipula-

tion states that this is a true copy of the orig-

inal,—the original in possession of this corpora-

tion was attached to it a copy with the names

printed in at the time it was executed, however,

it was not executed, and the names were not on

the lease.

Mr. LEMING : That is right ; apparently the

executed copy got attached through inadver-

tence.

Mr. MILLIRON : As I understand there were

a number of copies needed at the time, it was all

attached together, and ultimately they attached

the wrong copy to their files ; that is the way it

occurred. [130]

Mr. LEMING : That is right.
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The MEMBER: It may be so understood;

this is the fifth exhibit?

Mr. LEMING: Yes.*******
Mr. MILLIRON : It is stipulated that the in-

vested capital of the Petitioner has been de-

termined ])y the Commissioner to ])e $8,904.64.

The MEMBER: As appears from the de-

ficiency letter "?

Mr. MILLIRON: As appears from the de-

ficiency letter, and that this amount does not

include any amount of account of any lease-

hold.

The MEMBER : Just a moment ; is that stipu-

lation acceptable "?

Mr. LEMING : That so appears on Page 2 of

the deficiency letter, and is agreed to.

The MEMBER: The stipulation ])eing ac-

cepted will be received l)y the Board as being

accepted by counsel for the Respondent.

*
*'* * * * * *

Mr. MILLIRON : In view of the fact that this

case is coming before the Board with an an-

swer and a stipulation, I assume it will be ad-

visable to tell the Board what the case is all

about, so that we w^ill know where we are going

here.

The ME^IBER: That is in order; I would

like to have you do it.

Mr. MILLIRON: * * * It appears, from

the point of view of counsel for the Petitioner,

that the only issue in this case of fact, is the

value of the lease either at the time it was re-
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ceived by Mr. Milliron as a gift, or at the time

it was transferred to the corporation, and that

the issues of law, as raised, are whether or not

under the circumstances in the case the Peti-

tioner is entitled to use that value as invested

capital, and furthermore whether or not the Pe-

titioner is entitled to amortization or deprecia-

tion of the lease over the life of the lease, based

on the value on the date the corporation received

it or purchased it for its stock.********
Mr. LEMING: dust as a matter to clear the

record there, the C. J. Milliron referred to, is

also C. J. Milliron, of counsel who has just made

the opening statement for the petitioner; I be-

lieve that is correct '^

Mr. MILLIRON: That is correct. '' [131]

So nuich of the evidence as is material and neces-

sary to the determination of the assignments of error

set out by Petitioner in its Petitions for Review by

this Court of the decision of the Board of Tax Ap-

peals is herein set out in narrative form.

TESTIMONY OF A. VICKREY.
O. A. Vickrey, having been first duly sworn as a

witness on behalf of the Petitioner, testified as

follows

:

Direct Examination

My name is O. A. Vickrey and I am engaged in

the real estate and appraising business. I am a

member of the Los Angeles Realty Board, the Cali-

fornia Real Estate Association and the National
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lioal Estate Association. I have been engaged as a

real estate broker and appraiser in the City of

JjOs Angeles since 1889—40 yeans. T liave <'u;ted

as ai)ijraiser on city properties of i^os Angeles

for the Prudential Life Insurance Company of

New York; as appraiser of lands and subdi-

visions for the National Land Insurance Com-

pany of Los Angeles, and Federal Land Insurance

Company for Los Angeles, Riverside and San Diego

County for land insurance policies, and have also

appraised realty holdings for liank mergers and also

leases running into several millions. I acted as ap-

praiser for the merger of the JMerchants Natioual

Bank and Hellman Commercial Trust & Savings

Bank; also for the Pacific National Bank and Na-

tional Bank of Commerce, which consolidation

failed; also acted as appraiser of leases, leaseholds

and other interests for bond houses. I was a mem-
})er of the Appraisal Board of the Los Angeles

Realty Board for two or three years, and afterwards

l)ecame chairman of the Appraisal Board of the Los

Angeles Realty Board for about three years, during

which time I was appraising and passing on a])-

praisals approximating millions of dollars of all

[132] classes of Los Angeles City property, busi-

ness, suburban, subdivisions and acres for indus-

trial and mamifacturing purposes.

I was recently a member of the Harboi' Conunis-

sion Conunittee of the different civic bodies of the

City of Los Angeles and San Pedro to devise and

re-establish new rates and rentals on industrial lands

at the harbor; appraisal of the Southern Pacific

Company, Atchison, Topeka and Santa Fe Rail-
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ways, Los Angeles Terminal Eailway, now Union

Pacific Railway, of all their terminal holdings in

Los Angeles, San Pedro and Wilmington; also all

their harbor lands, dock terminals, harbor and

wharf frontages and all other interests they had of

similar nature. I acted as witness in establishing

values for individuals, also for the City and County

of Los Angeles in condemnation suits to acquire

property for public use and purposes; also acted

as witness in condemnation suits, for the city and

county board of education of Los Angeles ; also ap-

praised property for individuals for federal income

purposes, also for federal inheritance tax purposes;

I acted as appraiser for the Hostetter Estate which

comprised about four million dollars; Arabella

Huntington Estate in Los Angeles County which in-

volved over one million dollars: the Thom Estate

comprising nearly two million dollars; the Earl

Fowler Estate involving between three and four

million dollars. I was appraiser for the city classi-

fication yards, railroad, involving over two million

dollars; Dominguez and Watson Estate, fronting

Truck Boulevard, about two miles northeast of San

Pedro and Harbor Boulevard. The Huntington Es-

tate of Southern California involving over fifteen

million dollars ; the Janss Investment Company, ap-

praisal of stock and bond issue by banks and bond

houses and their entire holdings in Holmby Hills,

A¥estwood and entire holding in city, comprising in

value in 1928 of fifteen million dollars. I also acted

as appraised for Clifford F. Reid, Incorporated, for

'the issuance of [133] stocks and l)onds which in-



vs. Com. of Jnternal Revenue 143

(Testimony of A. Vickrey.)

volved over four million dollars; also the Senator

Clark Estate, particularly that part known as the

Montana Ranch of 8,000 acres adjoining the City

of Long Beach, California.

I made an appraisal of the contract to enter into

a lease between Gladys Billicke, A. B. C. Dohrman

and Faris and Walker and Mr. Milliron in the early

part of 1921 for the purpose of the sale of this to tlie

Fifth Street Building, being the property on the cor-

ner of Fifth and Broadway taken over under thi.s

agreement of 1920. I was acquainted with the values

of leaseholds, property in and around Fifth and

Broadway, in the City of Los Angeles, in 1920. I

made a further investigation in connection with the

property and was acquainted with the conditions be-

fore and after the contract was entered into. In my
opinion the contract dated November 1, 1920 to make

the lease had a value on November 2, 1920 of

$675,000.00. In my opinion tlie value of that con-

tract on March 30, 1921 was also $675,000.00 ; it also

had a value, in my opinion, on May 18, 1921 of

$675,000.00; it also had, in my opinion, a value on

June 3, 1921 of $675,000.00.

Cross Examination.

I made my first appraisal of the property at Fifth

Street and Broadway, as I recall, in January, 1921

for the Los Angeles Realty Board. There were

three appraisals made at different times, the appli-

cations for appraisals of the value of the contract

for lease having been made by Mr. Milliron. The

Realty Board, in making an appraisal, issues a cer-
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tificate founded on the report of the different mem-

bers of the appraisal committee who are appointed

by the Chairman of the Realty Board. As a mem-
ber of the Realty Board I made this appraisal but do

not recall when the first certificate was issued by the

Board. I iiad something to do with all the ap-

praisals made [134] by the Realty Board. The Ap-

praisal Committee, of which there were three, would

make their returns for the Realty Board, and then

the Realty Board makes up a certificate from the

reports of the members of the Appraisal Com-

mittee and that is issued to the applicant.

"Q. Now, what was the first report made of

any character to the Realty Board on this prop-

erty?

A. Well, I could not tell you, because I do

not have it here.

Q. Well, do you recall this, if the first ap-

praisal was more or less than this one you now

give?

A. Well, I do not know; T think they ran

higher; I think the appraisal we worked in, at

the time I turned it over, was over seven hun-

dred thousand dollars.

Q. Are you aware of the appraisal made for

a])out one hundred and ninety-eight or two hun-

dred thousand dollars'?

A. No, I have no recollection of that now.

Q. You do not have any recollection of that

at all?

A. No.



vs. Cow^. of Internal Revenue 145

(Testimony of A. Vickrey.)

Q. Or any similar amount ?

A. No, I do not ; under the same conditions,

I do not recall.

Q. But you have had something to do with

all of the appraisals ?

A. I say I think it did, yes, if they came in

there.

Q. You want to tell the Board now you have

no recollection of any appraisal made for a

less sum?

A. Not of any such values, no.

Q. Well, any value less than the one you

have testified to ?

A. Well, there might have heen some varia-

tion; it might have reasonahly heen prob-

ably ten per cent, fifteen per cent less, but any

such value as you said, no, I do not recollect?

Q. Do you not know, as a matter of fact, Mr.

Vickrey, that the first appraisal sent to Mr.

Milliron was $193,000?

A. No, if there was I do not recall anything

about it at the present time; that is something

that happened ten or eleven years ago. [135]

Q. Well, you want to leave the question that

way : You want to leave the Board to understand

that you do not know anything about a $193,000

appraisal made by the Board ?

A. I would not say that ; such a thing can be

possible; I do not have in my mind now that

an appraisal of that kind was made.

Q. Is it not a fact that Mr. Milliron took it



146 Fifth Street Building

(Testimony of A. Vickrey.)

back to the Board because it was not satisfac-

tory to him ; do you recall that ?

A. Well, it could be possible; we have that

happen in a great many instances, yes.

Q. What preparation did you do on this par-

ticular matter before you came over here to tes-

tify?

A. Do you mean in the

—

Q. In the last few days?

A. Why, I made investigations regarding

the vaLie of the property and the value of leases,

—sales of property.

Q. What did you do to refresh your recollec-

tion as to what had been done back there in

around January, 1921?

A. I do not know that I made—I did not

make any investigation as to any report that was

served at that time, or what value was given.

Q. Did you go to the Realty Board to find

out there what might have been done about the

issTiance of certificates of value?

A. Well, I know of the value when the cer-

tificates were issued.

Q. Which certificate ?

A. Regarding the value that the Realty

Board gave Mr. Milliron at that time.

Q. Is that the value to which you have testi-

fied?

A. Something on that order, yes; I do not

know the exact amount myself,—I could not

sav.
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Q. But you went there to refresh your recol-

lection ?

A. No, I did not go there to refresh my
mind.

Q. What did you go there for"?

A. To the realty board?

Q. Yes. [136]

A. I did not go to the realty board.

Q. I beg your pardon; T understood you to

say you went there.

A. No, I did not.

Q. So you did not go there to refresh your

recollection ?

A. As to that I do not know.

Q. Have you tried to refresh your recollec-

tion from any other papers as to what might

have been done?

A. Well, I did not determine the value of

this lease upon what investigation I made with

the realty board ; I determined the value of this

lease upon the condition of the property as they

exist at the present time and at the time this

lease was made, and the knowledge of the sit-

uation I had at that time.

Q. The value of the property at the present

time ; do you say that has something to do with

it?

A. Well, 1 made my investigations now; I

made my investigations in the last two or

three weeks ; close investigations.

Q. To determine its value now?
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A. To determine the value of the lease in

1920 and 1921.

Q. But so far as any action you took in

1921, or so far as any action the Board took,

of which you were a member of the committee,

you did not make any effort to refresh your

recollection on that?

A. No, I did not.

Q. In making your statement as to the

value here, Mr. Vickrey, what are you valu-

ing ^j

A. I am valuing the leasehold interest in

this lease, or the contract for the lease.

Q. Now, let us make it clear, what are you

valuing, the contract for a lease, or a lease-

hold?

A. Well, a contract for —
Q. What are you valuing, Mr. Vickrey,—

a

contract for a lease, or an executed lease?

A. I am valuing a contract for a lease, or

the leasehold interest in the contract calling for

a lease.

Q. Have you seen the assignment of that

contract to Mr. Milliron? [137]

A. I think I have.

Q. What is the date of that assignment?

A. I do not know that I can tell you.

Q. When did you look it up ?

A. Why, I think in the last week or ten

days—two weeks.

Q. Last week or ten days?

A. And when the contract for the lease was
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all turned over to the realty board,—when the

application was made for the appraisal of it.

Q. You know what an assignment is, do you

not?

A. Yes.

Q. Did you see an assignment dated Janu-

ary 3d, 1921?

A. On what date?

Q. On or about January 3, 1921 ?

A. Yes.

Q. Have you got that assignment before

you?

A. I have reference here as to the assign-

ment, and I think I saw the assignment, or

saw the fully published information as fur-

nished by the realty board at the time the ap-

praisal was made, and it was also shown to me
by Mr. Milliron.

Q. This assignment?

A. Yes.

Q. What is the date of it as you have it?

A. Well, the contract was signed by Mr.

Milliron November 2nd, or, May 18, 1921.

Q. No, I was asking you about the January

3d assigimient; I asked you if you saw an

assignment dated on or about January 3d?

A. I do not know that I saw the assign-

ment; I think I did see it.

Q. You do not know whether you did or not,

then?

A. I rather think I did; there are so many
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of those papers and assigmnents, in a general

way they were gone over—it does not material-

ly affect the situation, or the value of the lease.

Mr. LEMING: I move to strike that, his

Honor will determine that. [138]

The WITNESS: I do not wish to be disre-

spectful ; I am trying to express myself clearly.

Q. By Mr. Leming:

Q. What I am trying to find out is what

document that you have before you in the way
o^ an assignment or a contract Avhen you went

out to value this property?

A. We had a complete copy of the contract

and assignment.

Q. Now, what contract ?

A. Of the lease.

Q. Well, whose contract?

A. Well, Mr. Milliron, Faris and Walker,

Billicke and Dohrman.

Q. Wait a minute, let us get one contract

clear; what contract and between what parties

are you referring to?

A. There was a contract between Billicke

and Dohrman and Faris and Walker.

Q. All right; the contract between Billicke

and Dohrman.

A. Yes.

Q. You had that?

A. Yes.

Q. What other paper did you have?

A. I think we have one from the Faris and
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Walker People,—the Fifth Street Store, I

think.

Q. Who to?

A. Mr. Milliron, I think.

Q. All right ; what was the date of that one ?

A. I do not recall the dates; those dates are

not in my mind clearly at all ; they were along

about that time,—they were all within a year or

more, the different assignments of this contract

with different people.

Q. Is it not a fact, Mr. Vickrey that what

you have just been valuing, and the thing you

have testified to was a completed lease?

A. No, I did not understand it that way at

all; I never had that in [139] my mind; al-

ways a contract for the lease.

Q. Do you have that contract for a lease

before you?

A. I think so, yes.

Q. What is the date of it?

A. Well, it is a published form,—a regular

form dra\Mi up."

Redirect Examination

''By Mr. MILLIRON.
Q. Mr. Vickrey, as a member of the orig-

inal committee of the realty board which ap-

praised this property, do you recall that the

realty board—whether or not the realty board

sent an appraisal of this lease to Mr. Milliron,

and which appraisal was later returned to the

realty board to be re-appraised; do you recall

that incident?
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The WITNESS: Why, it occurs to me that

there was this appraisal returned by you, ask-

ing for another appraisal, that is in my mind

at that time.

Q. Do you recall in the discussion between

yourself and the other members of the com-

mittee, of the committee asking Mr. Milliron to

appeal before the committee and explain the

details of this contract?

A. Yes, I recollect that.

Q. Do you recall then, having remembered

that, whether or not there was an original ap-

praisal made which was later modified by your

committee %

* * * * * ** *

The WITNESS : I have no recollection of a

question framed in that way; I recollect now,

from the circumstances called up, that it was

so."

TESTIMONY OF THURSTON H. ROSS.

Thurston H. Ross, having been first duly sworn as

a witness on behalf of the Petitioner, testified as

follows: [140]

Direct Examination.

My name is Thurston H. Ross and I am a consult-

ing engineer. I am also an appraiser and a pro-

fessor at the University of Southern California. My
work is primarily valuation engineering and indus-

trial work which included subdivision layout and

plant location. It has also included plant construe-
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tion and plant location work; the i^lant location work

has been here and in the east and the plant construc-

tion work has been primarily here.

I am in charge of the Department of Manage-

ment of the University of Southern California and

in connection with that department I am in charge

of all of the instruction in appraisal in connection

with the work. Outside of my work as a professor

in the University I am also a consulting engineer.

I first engaged in the business of appraising and

valuation as a clerical assistant in 1913. My first

work carried on as a principal was in Detroit in

1915. I have appraised property in Detroit, Michi-

gan; Dayton, Ohio; Cincinnati, Ohio; Columbus,

Ohio; Cleveland, Ohio; Los Angeles, California;

San Francisco, California; Beverly Hills, Tngle-

wood, Torrance, and most of the cities in the met-

ropolitan area of Los Angeles. Some of the prop-

erties in Los Angeles area which I have appraised

for one purpose or another are : The Central Manu-

facturing district of Los Angeles, industrial sites

for the Santa Fe at Torrance, California; numer-

ous properties in the downtown area along Spring

Street between Second and Eighth, several proper-

ties on Broadway between Second and Tenth, a con-

siderable number of apartment and business sites

in the Wilshire District; several properties on Hol-

lywood Boulevard in the vicinity of Grauman's

(hinese Theatre; the major portion of the proper-

ties in the Beverly Hills triangle business district,

all of the sulKlivided view and beach frontage which

might be used for residential purposes between the
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Malibii Ranch and the Orange County line. I also

appraised every major industrial tract in the City

of Los Angeles, [141] together mth a number of

specific indiLstrial sites, such as the property of the

Baker Iron Works, the Llewellyn Iron Works, the

land of the Goodyear Tire & Rubber Company and

the land now occupied by the plant of the Peerless

Laundry Company.

I have carried on a consulting practice in indus-

trial engineering, the major portion of which work

consisted in the location and construction of indus-

trial and business enterprises in the City of Los

Angeles. During this time I have located such

plants as the Pacific Coast . Sales Boolv Company.

I participated directly in the location of Barker

Brothers store at 7th and Flower Streets, also in

the location of their Hollywood Store in the El

Capitan Building on Hollywood Boulevard. Since

1923 I have been associated actively in the Eberle

Economic Service as Vice-President, and during

about 80 per cent of that time as principal in charge

of all economic and industrial survey work. I have

w^ritten a book on real estate appraisal, which has

been adopted as a text book by the California Real

Estate Association and which is being used as a

hand-book, not only here in California, but also in

some other parts of the country. I am now in

charge of appraisal work at the University of

Southern California. My appraisals have been

used by such firms as:

Paine Weber & Co.

Blyth, Witter & Company
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Frick, Martin & Co.

Bank of Italy

Southern California Edison Company
Los Angeles Gas & Electric Corporation

Hunter, Dulin & Company
Merchants National Bank, now the Bank of

America

The First National Bank, now the Security-

First National of Los Angeles

First National Bank of Beverly Hills

and others of like standing. My appraisals and

reports have been used in the Superior Court of

California, Railroad Commission and in other gov-

ernmental bodies and conmiissions. I have ap-

praised 167 leases in the downtown district [142]

of Los Angeles in the last several years, some of

these appraisals being for financing purposes, others

for rental, and still others for particular economic

purposes in connection with other survey work.

When I say the "central district" I refer to the

area bounded by First Street, Washington Street,

Maple Street and Figueroa Street. I have also

appraised properties in the business districts of

such towns as Beverly Hills and Hollywood. I

have just appraised a lease for the First National

Bank of Beverly Hills. I have appraised property

in Hollywood for the purposes of rental. I have

also appeared before the Superior Court and the

Raili'oad Couunissiou n.s an expert on valuation. I

am also a member of the American Society of Me-

chanical Engineers and the American Management
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Association, and the National Association of cost

accountants.

I am acquainted with the vahies of leases in the

downtown business part of the City of Los Ange-

les, particularly in the vicinity of Fifth and Broad-

way. I have made an examination of the prop-

erty on Fifth and Broadway covered by the con-

tract to make a lease dated November 1, 1920, be-

tween Gladys Billicke and Mr. Dohrman and Faris

and Walker. I examined the property and the

contract to make a lease. In my opinion the value

on November 2, 1920 of the contract to make a

lease dated November 1, 1920 was $700,000.00. Its

value in my opinion on May 18, 1921, was

$700,000.00; and its value on March 30, 1921, in my
opinion was also $700,000.00; its value on June 3,

1921, in my opinion, was also $700,000.00.

Cross Examination

I first came to Los Angeles on February 4, 1921

and devoted the first eight or nine months doing

research work in connection with a proposed ser-

vice called the Eberle and Riggleman Economic

Service. The work involved there was principally

an economic study of the values in the downtown

district, and the [M3] cost of doing business in

Los Angeles, taking into consideration the compe-

tition of outlying districts, and also the population

and purchasing power of the city. That work was

done in connection with three associates—John R.

Riggleman, George J. Eberle and myself. After

that time I taught at the University of California,
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Southern Branch, and from about the middle of

January, 1922, I started the appraisal work. How-
ever, I had quite a complete value schedule woi-ked

lip, so far as the downtown district was concerned,

by the middle of 1921.

"Q. What did you value in this case, Mr.

Ross?

A. Ill this case I valued or evaluated an es-

tate arising out of a contract to make a lease.

Q. Did the fact that that contract was a con-

tingent one cut any figure in your valuation?

A. Yes, I went through the contract very

thoroughly, together with the lease which was

attached to the contract, and took into consid-

eration all of the stipulations in that contract,

and in the lease attached to it.

Q. Was it a contingent contract?

A. What was the question ?

Q. W^as it a contingent contract?

A. Well, I would say that I am not a lawyer,

and I evaluated that on the basis of a contract

to a lease, as appraisers think of it, and I looked

up in Tiffany's Real Property,—a book that ap-

praisers frequently use, before evaluating it, I

found in this Tiffany's Real Property that an

opinion I had seemed to be fairly well backed

up, wherein it is said that a contract to lease

and a lease were practically the same thing.

Q. Yes, now a contract for a lease; is there

any difference between contracts for leases?

A. Is there any difference 1)etweeii contracts

for leases?
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Q. You say you found in Tiffany that there

was not nnich difference between a contract for

a lease and a lease?

A. Perhaps I had better read. [144]

Mr. LEMING: No, just answer the question.

The WITNESS: What is the question?

Mr. LEMING: Will you read the question?

(The pending question was thereupon read by

the Reporter)

The WITNESS: No, I will not say that; I

found in Tiffany's that there was much differ-

ence in value.

Q. In valuation or in evaluating?

A. I Avould say rather that Tiffany's said

that there was not very much valuation in effect

so far as value was concerned.

Q. If the contract contained a condition

which was never performed, would it have any

value ?

A. Well, as to valuing a lease —
Q. AYell, now, talking a])out the value of

that particular contract, disassociated from

any physical property.

A. I do not quite get yoi'.r question.

Q. AVell, do you know whether or not this

contract had any contingent provisions in it?

A. There were a number of provisions in the

contract and in the lease.

Q. Were they contingent?

A. As I recall, some of them were.

Q. Was there any compulsion on the parties

to perform them ?
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A. Yes, there was compulsion, apparently,

on the i^arties to perform them.

Q. What was that compulsion?

A. Well, I will have to look at my notes here

to get at that.

Q. Let us look at the list, or at the contract,

let us find out if we are talking about the same

thing. I show you Petitioner's Exhibit No. 1,

and ask you to read the documents set out on

this page, which starts off by saying: 'Agree-

ment made as of this first day of November,

1920, by and between Gladys Billicke and A. B.

C. Dohrman as first parties, and W. A. Faris

and E. M. Walker, as second parties, and I will

ask you if this is the contract for the lease that

you are talking about % [145]

A. Can I compare that with what I have

here; I think it is the same thing.

Q. All right.

A. Without going through the whole thing, I

believe it is the same thing,—I believe it is the

negative of this photostat that I have.

Q. That is the contract, then, that you val-

ued; is that right?

A. Yes, with the attached lease to it ; you see

I have the contract and the lease to it.

Q. Well, is not that a proposed lease that is

attached to it?

A. Yes, that is a proposed lease, but part of

the contract.

Q. All right, but it is not an executed lease,

is it?
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•A. It had not been executed at that time.

Q. No, it had not been executed?

A. No.

Q. But that is what you based your vahie

on?

A. My vahiation was on that document there

as a basis.

Q. Did you see an assignment of that con-

tract dated January 2, 1921 from Walker and

Faris to C. J. Milliron?

A. Yes, I did.

Q. Do you have a copy of it there with you ?

A. I do not have a copy of that with me, and

I am not sure since I think it over, I am not

sure wliat date, but I saw an assignment.

Q. Well, do you know whether or not you

saw an assignment dated January 2, 1921?

A. I will not be sure about the date, no, it

runs in my mind that that assignment was ear-

lier than that time, however, it may have been

at that time.

Q. In examining the property down here at

Fifth and Broadway, did you take into consid-

eration the conditions which existed there at

the present time?

A. Yes, sir. I took into consideration the

conditions at the present time." [146]
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TESTIMONY OF Al.r]XANDER CROMWELL.
Alexander Cromwell, having ])een first duly

sworn as a witness on })ehalf of the Petitioner, tes-

tified as follows:

Direct Examination

My name is Alexander Cromwell, and I am a

mechanical and structural engineer. From 1912

initil 1917 I followed engineering work, superintend-

ing of construction and estimating and operating

of industrial engineering projects; in connection

with that work I handled a num])er of rights of

way, agreements and leaseholds, negotiated for pur-

chase. From 1917 until 1926 my time was ex-

clusively devoted to valuation work, handling work

for purposes of financing, insurance projects, rate

setting; that covered quite a large section of the

country, the cities of St. Louis, Chicago, Kansas

City in the east and out here on the Pacific Coast,

as well as some work in the Hawaiian Islands, in

connection with mergers and invested capital re-

ports. I negotiated a munber of leases from the

standpoint of a lessee and lessor, as well as ap-

praisals of properties for purchase and sale. I

have made appraisals or vahuitions of leaseliolds in

and around the downtown district of Los Angeles.

Within the so-called metropolitan area of Los An-

geles I handled in excess of 150 to 200 investiga-

tions on different classes of property, on commer-

cial properties, iudustvinls, vacant lots, aTid one

large appraisal in connection with the highway de-

partment. In 1925 I appraised all of the lands

owned by the city around the harbor district, other

large appraisals, the Malibu Ranch Estate. Some
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of the properties downtown are the Arcade Build-

zing, the leases and stores of the Owl Drug Com-

pany, in 1920 they comprised all of their stores at

that time, one located at 4th and Spring, 6th and

Main, 7th and Hill, 6th and Broadway, I think at

that time at 5th and Hill,—all of the leases and

theatres of the West Coast Theatre chain taking

[147] in their downtown theatres as well as their

outlying locations, the National City Bank Build-

ing site at 8th and Spring, a number of properties

around this immediate location here; First and

Spring, in connection with the condemnation jDro-

ceedings for the extension of Spring Street ; a num-

ber of valuations on Broadway for its extension

and condemnation ; the same on Flower Street ; 10th

Street widening.

On or about the latter part of 1920, or tlie ])egin-

ning of 1921 I made an investigation of the prop-

erty on Fifth and Broadway in connection with a

contract l)etween Gladys Billicke and A. B. C.

Dohrman, and Faris and Walker, for the purpose

of determining the value of the estate created

under that contract. I am acquainted with the

values in and around that location of leaseholds to

real property. In my opinion the value of the es-

tate created by the contract of November 1, 1920,

between Gladys Billicke and A. B. C. Dohrman,

and Faris and Walker were $650,000.00 on Novem-

ber 2, 1920. In my opinion the value of the con-

tract on May 18, 1921 was $650,000.00 ; its value on

March 30, 1921 was $650,000.00 and its value on
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June 3, 1921, in my opinion, was $650,000.00. I

did not consider that tliere would be any difference

in value of this contract on the dates mentioned,

perhaps there would be a slight increase, if any

change.

Cross Examination

I was District Manager at Los Angeles for the

American Appraisal Company from 1920 until

1925, during which time I was employed to make

valuations. I made an investigation for tlie Ameri-

can Appraisal Company and submitted a report in

1921 covering the property. I made the investiga-

tion for the American Appraisal Company, as I

recollect, in March, 1921. The American Appraisal

Company was employed by Mr. Milliron to make

the appraisal. I made a report of my investigation

to the home office of the American Appraisal Com-

pany. [148]

'*Q. What did you report as to value at that

time?

A. The same figure that T just quoted—

•

$650,000.00.

Q. Is that the same report that you l)ase

your present testimony on?

A. No, I had nothing to do with that re-

port of the American Appraisal Company, it

was suluuitted from Milwaukee, I merely made

my investigation and submitted my report to

them, that is all.

Q. And your appraisal is of the estate cre-

ated bv the contract between Gladys Billicke



164 Fifth Street Building

(Testimony of Alexander Cromwell.)

and A. B. C. Dohrman and W. A. Faris and

R. M. Walker?

A. That is right.

Redirect Examination.

Q. Mr. Cromwell, with reference to the last

question, at the time you made this, and as the

basis of yonr value, your valuation was de-

termined to be on the agreement as transferred

I to C. J. Milliron'?

A. Yes.

Recross Examination.

Q. Did you see the transfer to Milliron?

A. See the copy of the agreement transfer-

ring —
Q. Yes.

A. Yes.

Q. What was the date of that?

A. I do not recall the date of that.

Q. What sort of a document was it that you

saw?

A. I do not recall now whether it was a

photostatic copy or the original typed copy.''

The agreement transferring from Mr. Faris and

Mr. Walker to Mr. Milliron was in the form of a

letter, as I recollect; the contract was assigned as

I recall about November 2d. The agreement be-

tween Billicke and Dohrman with Faris and Wal-

ker, as I recall, was dated November 1st or Novem-

ber 2d; [149] the day following the assignment was

made from ^Ir. AValker and ^Ir. Faris to Mr. Mill-

iron. I do not recall the exact phraseology of the as-
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.sigiiment and did not consider tliei'e was anything

iinusnal about it. I liave seen a nunil)er of different

forms of assignment of leases. I do not know that

there is any set form. I do not know whether the

assignment was in fact made on January 2, 1921,

I saw a copy but whether it was the original copy

I do not recall. The papers were given to me by

Mr. Milliron or someone in his office. I did not ex-

amine the legal records here at the Hall of Records

to find out if there was any assignment of tliis con-

tract on record. I took the data that was fur-

nished me and made the valuation.

The following document was offered by Respond-

ent and received in evidence:

"Received from Faris-Walker, a partner-

ship composed of W. A. Faris and R. M.

Walker, the sum of thirty thousand dollars

($30,000) as a l)onus for the cancellation of

three certain leases dated December 27, 1911,

between A. C. Billicke, lessor, and Meuse,

Farris Walker Company, a corporation, as les-

see, under which said leases Faris-Walker now

occupy the premises described therein facing

on Broadway and Fifth Street, in the city of

Los Angeles, California, which said i^aymeut is

received on account of cancellation of said

leases, in accordance with the agreement en-

tered into November 1, 1920, between Gladys

Billicke and A. B. C. Dohrman, as executors

of the will of Al])ert C. Billicke, deceased, and

W. A. Faris and R. M. Walker.
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"Dated Los Angeles, California, this 31st

day of December, 1920.

"Signed 'Estate of Albert C. Billicke, de-

ceased, by Arthur C. Hurt, Attorney for the

Executors.' "

TESTIMONY OF ARTHUR C. HURT.
Arthur C. Hurt was called as a witness on behalf

of the Respondent and, after being duly sworn,

testified as follows:

My name is Arthur C. Hurt and I am an attor-

ney at law. I have been a resident of Los Angeles

for 24 years and have practiced law here 23

years. [150] I was attorney for the Billicke Estate

from 1915 until the close of the estate, about 1922.

I am acquainted with Mr. Milliron. He is the

gentleman sitting at the counsel table. I recall

when the Billicke Estate entered into a contract

with R. M. Walker and W. A. Faris for a 99-year

lease on the property at Fifth and Broadway. Mr.

Page, also a lawyer, and I who were then partners

represented the estate. That part of petitioner's

Exhibit 1 which is the agreement made on the 1st

of November, 1920, by and between Gladys Bil-

licke and A. S. C. Dohrman as first parties, and

W. A. Faris and R. M. Walker, as second parties,

is the contract entered into at that time as to which

I have personal knowledge. I am somewhat famil-

iar with the old leases which were on the property

at Fifth and Broadway ; it has been a long time ; I

am not absolutely sure; I am quite positive that
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I know. Walker and Faris were occupying these

premises on December 31, 1920. I do not know
exactly how long Faris and Walker had occupied

the premises prior to the 31st day of December,

1920. The old firm of Meuse, Faris & Walker was

occupying all or part of the premises as early as

1906 when I came to Los Angeles. Portions of the

premises were occupied at later dates as I remem-

ber it. The firm name was Meuse, Faris & Walker,

or some name similar to that; predecessor of the

firm of Faris & Walker. I understood tliat R. M.

Walker and W. A. Faris were a part of the pre-

vious firm. The Walker-Faris store continued to

occupy the premises from December 31, 1920 to

the present time. A new building has been con-

structed on this land since December 31, 1920 un-

der the terms of the new lease. Walker and Faris

vacated a portion of the premises at a time. As

they completed a unit they moved into the new

building and tore down the old. They continued to

occupy some part of the area all of the time. [151]

TESTIMONY OF R. M. WALKER.
R. M. Walker was called as a ^\itness on behalf

of the Respondent and after being duly sworn,

testified as follows:

M,y name is R. M. Walker and I reside at 701

North Roxbury Drive, Beverly Hills. I am a mer-

chant. My business is located at the corner of

Fifth and Broadway in Los Angeles, in the build-
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ing known as the Fifth Street Building. It will

1)6 25 years on the first Monday of next October

since I have occupied the premises there in busi-

ness. I would have to refer to the records to state

the volume of business handled there on Decem-

])er 30, 1920. I could not give you an approxima-

tion because I handled the merchandise end and

my partner, Mr. Faris, handled the money end, and

it would be very unsafe for me to make a statement.

I could not state how great the purchases were, I

would have to guess at it because I do not carry

those things over a period of years. We clean our

files every year on the merchandise end. I would

prefer not to state approximately the extent of the

business in volume around the end of 1920. I would

furnish you all of this by copying it from the books,

if you wish. We were doing a good sized business.

However, that depends on who is figuring on the

business. If it is a department store man, he might

think it was a small business, and if it was an at-

torney, he might think it was a large business. That

is a big question. I could get some figures which

would give you an idea in general of the volume of

business at December 30, 1920, in 2 or 3 or 4 hours,

possibly quicker. It is just a matter of taking

them off the books. I could guess at all of this but

I do not believe I should. I can not state approxi-

mately the volume of business, I have to guess. A
general character of the business in the trade form

is a popular priced business of the department store

type.
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"Q. Have you any interest in the outcome

of this proceeding here ? [152]

A. Well, not that I know of.

Q. This is a proceeding to collect some ad-

ditional taxes from the Fifth Street Building,

^ and I want to ask you if you have any interest

in the outcome of the proceeding?

A. I have not.

Q. Do you know Mr. Milliron ? A. I do.

Q. Is he the counsel at the table? A. He is.

Q. Has he been your attorney?

A. He was at one time the attorney for the

firm,—not my personal attorney.

Q. And by the firm you mean whom,—

Walker and Faris? A. Faris-Walker.

Q. Was he the attorney for Walker and

Faris in 1920?

A. Well, I would have to look that up to

confirm it ; he was with us several years.

Q. Several years? A. Yes.

Q. Can you say about from when—about

when he was first employed?

A. I would have to refer to the records on

that.

Q. Do you know a])Out when he ceased to be

an attorney for Walker and Faris?

A. AVhen Mr. Faris sold his interest in the

business.

Q. When was that?

A. Well, that is about five or six years.

Q. Five or six years ago? A. Yes, sir.

Q. About five or six years ago?
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A. Yes, sir. [153]

Q. And Mr. Milliron had been attorney for

the firm for approximately how long prior to

that?

A. Well, for a good many years; I would

have to refer to the records to make it definite.

Q. Do you remember the occasion when the

contract was entered into between you and W.
A. Faris and the Billicke Estate for a 99-year

lease on the Fifth Street property?

A. I know of the conditions, but the exact

date I would have to refer to the records.

Q. Well, you know there was such a con-

tract entered into? A. Yes, sir.

Q. Was Mr. Milliron your attorney at that

time?

A. Yes, sir; he was the attorney for the

store; not for me personally.

Q. That is, he was attorney for Walker and

Faris? A. Yes, Faris Walker.

Q. Mr. Walker, this lease (Respondent's

Exhi1)it B) you just identified as having signed,

shows in its first paragraph that it was exe-

cuted the first day of March, 1922; I vAW ask

you what sort of a lease you had if any on

those premises from December 31, 1920 to the

date of the execution of this lease?

A. I do not know."

At this point Mr. Leming requested permission

to cross examine the witness, to which Mr. Milliron,

on behalf of the petitioner, objected, and there-
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upon the member stated that he would permit such

cross examination.

"By Mr. Leming:

Q. Mr. Walker, do you not know, as a mat-

ter of fact, you did not have any contract from
the date of the cancellation of your old leases

until this was executed?

A. Mr. Faris was the man that always han-

dled the leases.

Q. Just answer my question; do you not

know as a matter of fact that you did not have

any contract ? A. No, I do not know.

Q. Do you not know, as a matter of fact,

you occupied those premises on a day to day

basis? [154] A. Yes, sir.

Q. You did?

A. Not day to day; we had a lease.

Q. Month to month?

A. Well, I do not know.

Q. Well, how did you occupy them from

the time your old leases were cancelled and this

was executed?

A. We were there and we stayed there.*******
Q. Do you not know, as a matter of fact,

there Avas not any written contract from the

time the old lease was cancelled until this was

executed ?

A. I could not prove it.

Q. Who did you pay your rent to from

December 31, 1920 to the time this lease was

executed ?
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A. I could not tell you; that was not my
business to pay the rent.

Q. Who does know?

A. Mr. Faris knew at that time; he han-

dled all of that end of the business, and I

handled the merchandise; I never questioned

his ability, and he never questioned mine, so far

as things usually came, if Mr. Faris told me to

sign, I signed; if I told him to sign on the

merchandise, he signed; I never was in the

office; I never handled any of the contracts or

leases or anything of that kind; I would be

misquoting myself if I told you I did know,

if I do not know.

Q. Mr. Walker, you were occupying these

premises on December 31, 1920, were you not?

A. We have occupied those premises con-

stantly from the time we opened the store up

to the present time, save we moved from one

part of the ground to another.

Q. And you had a stock of merchandise

there well over a million dollars, did you not?

< A. Well, sometimes it was over a million;

sometimes less.

Q. And sometimes it would run to a million

and a half?

A. Yes, it might run a whole lot more. [155]

Q. Yes, and there you were, December 31,

1920, with a stock of goods worth around a

million dollars; is that about right?

A. No, at that time and season it usually

runs more.
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Q. It runs more? A. Yes.

Q. So that your stock of goods at that time

was worth more than a million dollars'?

A. I imagine it was.

Q. And at that time you paid thirty thou-

sand dollars to the Billicke Estate to cancel

your leases, did you not?

A. I did not, no.

Q. Who did? A. Mr. Faris.

Q. Mr. Faris? A. Yes.

Q. Was part of it your money? A. Yes.

Q. All right; Walker and Faris then paid

the thirty thousand dollars?

A. I could not say they did.

Q. You know you contributed to pay it, did

you not?

A. No; I might have known it.

Q. It has l)een admitted here it was paid.

A. I say, I knew relatively that it was.

Q. There you were, with a million and a

half dollars worth of goods, or whatever it was,

and you paid thirty thousand dollars to cancel

your leases; under what sort of an arrange-

ment did you stay there the next day ?

A. I could not tell you.

Q. Or the following months?

A. I could not tell you. [156]

Q. You do not know, so far as you were

concerned, you could have vacated the next day,

is that right ?

A. For all I know.
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Q. How long have you been in the business,

Mr. Walker?

A. It will be 25 years the first Monday of

next October."

I could not tell you what my personal worth was

on December 31, 1920. I could not tell you whether

it was a million dollars. I could not tell you ap-

proximately how much I was worth on December

31, 1920 without looking it up. I could not tell you

whether I was worth a half million dollars. I

could not tell you what my income tax return for

that year showed. I do not have my income tax

return with me; Mr. Milliron has it possibly; he

made out my return at that time. I could not tell

you what Mr. Faris was worth at that time. I

do not know what Mr. Milliron 's financial standing

was at that time. I do not know what we were pay-

ing him at that time as attorney. I would have to

refer to the records.

"Q. And I belicA^e you have already testi-

fied that you do not know how you occupied

those premises from the time the old leases

were cancelled until the new one was entered

into March 1, 1922?

A. No.

Q. You do not know? A. No.

Q. But you were there? A. Yes, sir.

Q. And you were there with this large stock

of merchandise? A. Yes, sir.

Q. And you are there yet?

A. Yes, sir. [157]
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Cross-Examination.

On cross-exaniination by Mr. Milliron, the wit-

ness identified Petitioner's Exhibit No. 6 and the

same was admitted in evidence, being the lease

dated January 2, 1921, between C. J. Milliron, as

lessor, and W. A. Faris and R. M. Walker, as les-

sees, under which the premises were occupied from

the 1st day of January, 1921.

TESTIMONY OF C. J. MILLIRON.
C, J. Milliron, having been first duly sworn as a

witness on behalf of the Respondent testified as

follows

:

My name is C. J. Milliron and I live in Los

Angeles. I am President of the corporation known
as the Fifth Street Building, Petitioner herein. I

own all of the common stock of the corporation. I

am also counsel for the corporation in this pro-

ceeding.

"Q. Will you inform the Board, Mr. Mill-

iron, what your financial worth was in the

month of November, 1920"?

A. I do not know; I do not believe I could

answ^er that question, it not having been sug-

gested previously.
'

'

There is nothing in my income tax returns for the

years 1919, 1920 or 1921 which shows my financial

w^orth on or about November 2, 1920; it merely

shows the income during those years in which the



176 Fifth Street Building

(Testimony of C. J. Milliron.)

tax was paid. As to the return, I have no objec-

tion to admitting what the return shows, but I

would object to the admission of the returns in evi-

dence for the purpose of showing my financial

worth. My income, subject to income tax for the

year 1919, is the amount shown in the return. The

exact figure is $24,344.82. I feel, myself, that the

objection made by counsel is proper; that neither

the facts contained in the return, nor the return

itself are admissible in this case; the return

does not show what counsel pretends to be trying to

prove, and the attempt to read into [158] the

record statements in the return is merely an eva-

sion of the rules of evidence by reading into the

record some thing which can not be admitted in

evidence in the case by proper admission, and the

conduct of counsel in that case is improper; I pro-

test against action of that kind in this case. I can

not state now, off-hand, what I was worth ; I would

have to examine my liooks. The returns show

nothing as to my worth; there is nothing in the

return which indicates in any way what my worth

is or was at that time. The returns here do not

show any items of fees received from anyone, and

the fees received by me from Faris-Walker in the

different years were different—they were not the

same in any two years, consequently it would be

impossible for me to say whether my fee for a par-

ticular year was fifty thousand or fifteen thousand,

because I have no way of refreshing my memory

here ; it has not been suggested to me prior to com-

ing here that the question would be asked. I was
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not on a retainer basis in those years. My fees

were a matter of the determination of Mr. Faris

and Mr. Walker in the entire time I was their

connsel. I devoted all of the time that their busi-

ness required; I handled all of their affairs and
kept no record of the time; there would be no way
I could ascertain it ; my time was my own ; I merely

did whatever work they sent to me, so I would have

no way now, my office records would not show any-

thing about the amount of time.

There was offered and received in evidence, a

stipulation of facts, which was marked "Joint Ex-

hibit A-1", which is in words and figures as fol-

lows: [159]

[Title of Court and Cause.]

STIPULATION AS TO FACTS.

IT IS HEREBY STIPULATED in the above

entitled actions, being docket Nos. 16,627 and 29,264,

that the following allegations denied in the answers

to the respective petitions are admitted, and the

following facts for the purpose of this trial are

true, and that fTirther proof thereof shall not be

required.

1. That the allegations contained in paragraph I

of the petition in case No. 29,264, that after the

filing of the income tax return of petitioner for the

year 1923, with the Collector of Internal Revenue
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of the Sixth Collection District of California, and

within the time allowed by law petitioner fully i^aid

the tax amounting to the sum of $2,212.98, are true.

2. That all the allegations of paragraph IX of

the amended petition in case No. 16,627, and of

subdivision (d) of paragraph V of the petition in

case No. 29,264, are true. [160]

3. That the allegations contained in paragraph

IV in the amended petition in case No. 16,627, as

follows

:

"That on the 15th day of January, 1921, a

corporation was organized under the laws of

the State of California with the corporate

name of Fifth and Broadway Investment Com-

pany and the stock thereof was acquired and

owned by said Gladys Bilicke individually and

as guardian of her three minor children."

are true.

4. That the allegations contained in paragraph

YIII of the amended i^etition in case No. 16,627,

as follows:

"That said lease is in full force and effect,

and petitioner has ])een at all times since its

execution, and is, the owner thereof."

are true.

5. That all the allegations of subdivision (d)

of paragraph V of the petition in case No. 29,264,

and also of jDaragraph IX of the amended petition

in case No. 16,627, are true.

6. That the copy of the agreement, dated No-

vem])er 1, 1920, by and between Gladys Bilicke and
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A. B. C. Dohrinanii, as first parties, and W. A.

Faris and R. M. Walker, as second parties, con-

tained in and made a part of the minutes of special

meeting of stockholders held May 18, 1921, which
minutes are marked "Petitioner's Exhibit No. 1",

and filed this day, is a full, true and correct copy
of the agreement between said parties referred to

in the amended petition in case No. 16,627, and in

the petition in case No. 29,264, and that the same
was executed as alleged in said amended petition

and petition.

7. That the copy of the letter dated Novem))er

2, 1920, addressed to Mr. C. J. Milliron, 611 Trust

& Savings Bldg., City, and signed W. A. Faris

and R. M. Walker, marked "Petitioner's [161]

Exhibit "2", and this day filed, is a full, true and

correct copy of the original thereof, and that the

said letter was signed by said W. A. Faris and

R. M. Walker on November 2, 1920, and delivered

to C. J. Milliron on said date, and that the copy of

the letter dated November 2, 1920, addressed to

W. A. Faris and R. M, Walker and signed 0. J.

Milliron, attached to and made a part of said Peti-

tioner's Exhi])it "2", is a true copy of such letter,

and that the said letter was signed hy said Milliron

and delivered to said W. A. Faris and R. M. Walker

on said November 2, 1920 ; that said letters referred

to the gift alleged in paragraph V of the Amended

Petition in case No. 16,627.

8. That Petitioner's Exhibit "1" this day filed,

is a full, true and correct copy of the Minutes of

Special Meeting of Stockholders held May 8, 1921,

of said petitioner, and also of a special meeting
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of the Board of Directors held on said May 18^

1921; that said meetings were duly and regularly

held; that said minutes constitute and are evi-

dence of the agreement entered into between peti-

tioner C. J. Milliron referred to in paragraph VII
of the Amended Petition in case No. 16,627, and in

subdivision (b) of paragraph Y of the Petition

in case No. 29,264.

9. That Petitioner's Exhibit "3" this day filed,

is a full, true and correct copy of the original as-

signment of Clark J. Milliron and Edith M. Mill-

iron to petitioner of aforesaid agreement made and

entered into on the 1st day of November, 1920, by

and between Gladys Bilicke and A. B. C. Dohr-

mann, as parties of the first part, and W. A. Faris

and R. M. Walker, as [162] i3arties of the second

part; that said assignment was signed and executed

by Clark J. Milliron and Edith M. Milliron on

May 18, 1921, and delivered to petitioner and that

said assignment is the assignment referred to in

ParaiiTaph VII in the amended petition in case

No. 16,627, and in subdivision (b) of paragraph V
of the petition in case No. 29,264.

10. That Petitioner's Exhilut ''4" this day

filed, is a full, true and correct copy of the original

lease dated May 20, 1921, between Fifth and Broad-

way Investment Company, as Lessor, and Fifth

Street Building, as Lessee, of the premises therein

described, and said lease is the lease referred to

in paragraph VIII of the amended petition in case

No. 16,627, and subdivision (c) of paragraph V
of the petition in case No. 29,264; that said lease
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was entered into on the 20th day of May, 1921,

pursuant to votes and authorization of the respec-

tive Board of Directors of petitioner and Fifth

and Broadway Investment Company, a corpora-

tion, first had and obtained; that said lease was
entered into in accordance with the terms of afore-

said agreement to make a lease dated November 1,

1920, between Gladys Bilicke and A. B. C. Dohr-

mann, as executors, and as first parties thereto, and

W. A. Faris and R. M. Walker, as second parties

thereto.

11. That Petitioner's Exhibit No. "5" this day

filed, is a full, true and correct copy of the original

guarantee dated and executed on the 20th day of

May, 1921, by and between the Fifth and Broad-

way Investment Company, a corporation therein

described as Lessor, and W. A. Faris and R. M.

Walker, therein [163] described as guarantors,

which guarantee is referred to and was executed

in pursuance of the terms of aforesaid agreement,

'dated November 1, 1920, liy and between Gladys Bil-

icke and A. B. Dohrmann, as first parties, and W. xV.

Faris and R. M. Walker, as second parties.

IT IS FURTHER STIPULATED AND
AGREED that aforesaid copies of aforesaid docu-

ments shall have the same force and effect as evi-

dence as if the originals had been introduced and

filed, and, further, that due execution at the time

therein stated thereof and the genuineness of the

signatures attached thereto shall be taken as true

for the purpose of this trial.

12. That Respondent's Exhibit "A" are full,

true and correct copies of the original leases dated
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and executed on December 27, 1911, between A. C.

Bilicke and Muse, Faris, Wall^er Company, a cor-

poration, referred to in memorandum dated No-

vember 1, 1920, between Gladys Bilicke, A. B. C.

Dolirmann, W. A. Faris and R. M. Walker, relating

to the cancellation as of December 31, 1920 of that

I certain lease, the same being a portion of Peti-

tioner's Exhibit "1" this day filed.

IT IS FURTHER STIPULATED AND
AGREED that as to Respondent's Exhibit "A"
that the petitioner hereby reserves the right to

object to the introduction of the same in evidence

if and when offered, upon the ground that the same

is irrelevant, incompetent and immaterial, or any

other legal ground ([164] except upon the ground

that the same is a copy and not the original, or

that said document was not duly executed.

DATED : , 1928.

C. M. CHAREST RCN
General Counsel

Bureau of Internal Revenue

Attorneys for Respondent.

CLARK J. MILLIRON
518 Merchants National Bank Bldg.

Los Angeles, California.

GEORGE H. P. SHAW
518 Merchants National Bank Bldg.,

Los Angeles, California.

EDW. S. BRASHEARS
910 Seventeenth Street N. W.,

Washington, D. C.

Attorneys for Petitioner. [165]
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Attached to said stipulation were certain exhibits

numbered Petitioner's Exhibits 1 to 5, and Re-

spondent's Exhibit "A":
Petitioner's Exhibit 1 is as follows: [166]

PETITIONER'S EXHIBIT No. 1.

MINUTES
of

SPECIAL MEETING OF BOARD OP
DIRECTORS

Held May 18, 1921.
******

The Board of Directors met hy unanimous con-

sent, all being present in special meeting at the

office of the corporation, 611 Trust & Savings

Building, Los Angeles, California, on the 18th day

of May, 1921, at 2:15 o'clock P. M.

The meeting was called to order hy President,

C. J. Milliron, Directors McLeod, Milliron and Par-

gellis were present, being all the members of the

Board.

The Directors then signed the following written

consent on the records of this meeting to the hold-

ing thereof:

WAIVER OF NOTICE OF DIRECTORS'
MEETING

We, the undersigned, being all the Directors of

Fifth Street Building, a corporation, hereby waive

notice of the special meeting of the Board of Di-

rectors of said corporation, held at the office and

principal place of business of said corporation at

2:15 o'clock P. M. on the 18th day of May, 1921,
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and sign this, our consent, on the records of said

meeting to the holding thereof, and we each hereby

consent to and agree that the proceedings of said

meeting shall be as valid as if had and done at a

special meeting regularly called and noticed.

C. J. MILLIRON
J. D. McLEOD
W. M. PARGELLIS

Directors. [167]

The meeting was called to order by the President,

C. J. Milliron, the Secretary W. M. Pargellis, act-

ing as secretary of the meeting.

J. D. McLeod was nominated as Vice President

\of the corporation. There being no further nomi-

nations, nominations were declared closed.

On motion duly made and seconded and carried^

^the Secretary was instructed to cast the ballot of all

members of the board for J. D. McLeod as Vice

President. The secretary announced that he had

cast the ballot and Mr. McLeod was declared elected

Vice-President.

On motion duly made, seconded and carried the

Board of Directors took a recess until immediately

after the adjournment of the special meeting of

stockholders about to be held.

C. J. MILLIRON
President.

W. M. PARGELLIS
Secretary. [168]
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MINUTES •

of

SPECIAL MEETING OP STOCKHOLDERS
Held May 18, 1921.

Pursuant to waiver of call and notice, a special

meeting of the stockholders of the Fifth Street

Building, a corporation, was held at Room 611,

Trust & Savings Building, Los Angeles, California,

on the 18th day of May, 1921, at 2:30 o'clock P. M.

The following stockholders were present in person:

Clark J. Milliron one share

J. D, McLeod one share

W. M. Pargellis one share

The President, Clark J. Milliron, presided, and

the secretary, W. M. Pargellis acted as secretary

of the meeting.

The President aimounced that the amount of suh-

scribed capital stock was three shares, and that all

such subscribed capital stock was present at the

meeting, and also that a quorum was present.

WAIVER OF NOTICE
OF STOCKHOLDERS' MEETING

We, the undersigned, being stockholders of Fifth

Street Building, a corporation, and all of the stock-

holders of said corporation, hereby waive notice of

the special meeting of the stockholders of said cor-

poration held at the office and principal place of

business of said corporation at 2:30 o'clock P. M.

on the 18th day of May, 1921, and sign this our

written consent on the records of said meeting to

the holding thereof, and we each hereby consent

and agree that the proceedings of said meeting shall



186 Fifth Street Building

be as A'alid as if had and done at a special meeting

regularly called and noticed.

C. J. MILLIRON
J. D. McLEOD
W. M. PARGELLIS. [169]

After the President, Clark J. Milliron had called

the meeting to order, he handed the gavel to Vice

President McLeod and withdrew from the meeting,

and was not present during the discussion upon

and at the time of the passage of the following

resolutions. During such time the Vice President

presided.

On motion duly made and seconded, the follow-

ing resolution was adopted:

WHEREAS, on the 1st of November, 1920, a

certain contract was made and entered into by and

between Gladys Billicke and A. B. C. Dohrman,

as parties of the first part, and ^\. A. Paris and

R. M. Walker as parties of the second part, wherein

and whereby said parties of the first part agreed

thereafter to execute a lease to the parties of the

second part for a term of ninety-nine (99) years,

commencing on the 1st day of January, 1921, of the

premises hereinafter described upon certain terms,

conditions and covenants, therein specified, which

agreement and exhibits attached thereto, including

the proposed lease are in the words and figures

following, to wit:

(copies of said agreement and exhibit marked

"B" attached thereto is to be found on p. 12

et. seq. of this Book of Minutes, and the pro-

posed lease is to be found inserted between

pages 18 and 19, and exhibit marked "C" is
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to be foinid on page 19 et seq. of this Book of

Minutes.) and

WHEREAS, on the 2nd day of January, 1921,

said parties of the second part transferred to Clark

J. Milliron, all their right, title and interest in and

to aforesaid contract and lease to be entered into;

and

WHEREAS, said parties of the first part have

or are about to transfer to Fifth & Broadway In-

vestment Company, a corporation, the land and

premises covered by said lease and all interest in

and to [170] said contract for lease and in and to

said x>i*oposed lease; and

WHEREAS, said Clark J. Milliron has offered

and agreed to transfer to this corporation all his

right, title and interest in and to the aforesaid

contract for a lease for and in consideration of

payment to him by this corporation of the sum of

Six Hundred Forty Thousand Dollars ($640,000)

to ])e paid to said Clark J. Milliron in capital stock

of this corporation at its par value; and

WHEREAS, it appears from appraisements

made by competent and disinterested parties that

said contract is of the value of $640,000, and that

the terms of said lease are satisfactory and the

acquirement of the same will prove advantageous

and profitable to this corporation; and

WHEREAS, it is the sense of this meeting that

this corx^oration should acquire for said sum of

$640,000. to be paid for in stock of the corporation

as aforesaid, all the right, title and interests of

said Clark J. Milliron in and to said contract for

the lease between said Gladys Billicke and A. B. C.



188 Fifth Street Building

Dolirmaii, as parties of the first part, and W. A.

Faris and B. M. Walker, as parties of tlie second

part, and further that this corporation should enter

into said proposed lease as lessee upon the terms

and conditions and at the rental provided:

RESOLVED: That the Board of Directors of

Fifth Street Building, is hereby authorized and

directed to purchase from said Clark J. Milliron

all his right, title and interest in and to said con-

tract for lease between Gladys Billicke and A. B.

C. Dohrman as lessors and W. A. Faris and R.

M. Walker as lessees, for and in consideration of

the sum of $640,000. to be paid to said Clark

J. [171] Milliron in capital stock of this corpora-

tion at its par value, and as lessee to execute and

enter into the aforesaid lease with Fifth & Broad-

way Investment Co., a corporation, as lessor.

On motion duly made and seconded, the follow-

ing resolution was adopted.

RESOLVED, that the Board of Directors of

Fifth Street Building, a corporation be and they

are hereby directed, authorized and empowered to

enter into on behalf of, and in the name of this

corporation as lessee, that certain lease with Fifth

& Broadway Investment Company, a corporation,

as lessor, which lease is in the words and figures

following, to-wit:

The lease here referred to is a true copy of

Petitioner's Exhibit "4" except that the dates

• are blank, it is unsigned hy the officers and the

acknowledgments are blank.

On motion duly made and seconded, the follow-

ing resolution was adopted

:
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RESOLVED, that the Board of Directors of

Fifth Street Building, a corporation, be and they

are liereby directed, authorized and empowered to

enter into on l)elialf of and in the name of this

corporation, with Fifth & Broadway Investment

Company, a corporation, that certain agreement in

words and figures following, to-wit:

(Copy of said agreement is to be found in-

serted at page 19, of this Book of Minutes.)

During the consideration and adoption of the

foregoing resolutions, Clark J. Milliron retired from

the place of meeting and took no part in the dis-

cussion and adoption of the same and during the

adoption of said resolutions, J. D. McLeod, Vice-

President presided at said meeting. Thereafter,

Clark J. Milliron resumed the chair. [172]

On motion duly made and seconded, the following

resolution was adopted:

RESOLVED, that the Board of Directors of

Fifth Street Building, a corporation, is hereby

authorized to dis])ose of Three Thousand (3000)

shares of the capital stock of said corporation to

any one willing to purchase the same at not less

than par value for cash.

No further business coming before the meeting,

on motion made, seconded and carried, the meeting

then adjourned.

C. J. MILLIRON
President.

W. M. PARGELLIS
Secretary. [173]
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CONTINUATION OF MINUTES
of

SPECIAL MEETING OF BOARD OF
DIRECTORS

Held May 18, 1921.

The special meeting of the Board of Directors

reconvened at 3:00 o'clock P. M. on the 18th day

of May, 1921, pursuant to motion, at the office of

the corporation, 611 Trust & Savings Building,

Los Angeles, California, immediately upon tlie ad-

journment of the special meeting of stockholders.

Present Milliron, McLeod and Pargellis, being

all the directors. President Milliron presided and

W. M. Pargellis, Secretary acted as secretary of

the meeting.

After the president C. J. Milliron had called the

meeting to order, he handed the gavel to Vice

President McLeod and withdrew from the meeting,

and was not present during the discussion upon,

and at the passage of the two following resolutions.

During such time, the Vice President presided.

On motion duly made and seconded the following

resolution was adopted.

WHEREAS, on the 1st of November, 1920, a

certain contract was made and entered into by and

between Gladys Bilicke and A. B. C. Dohrman, as

parties of the first part, and W. A. Paris and

R. M. AYalker, as parties of the second part, wherein

and whereby said parties of the first part agreed

thereafter to execute a lease of the premises therein

described to the parties of the second part for a

term of nintey-nine years commencing on the 1st

day of January, 1921, upon certain terms, condi-
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tions and covenants, therein specified, which agree-

ment and exhibits attached thereto, inchiding the

l^roposod lease, are in the words and figures fol-

lowing, to-wit

:

"AGREEMENT, made as of this 1st day of

November, 1920, by and between GLADYS BIL-
ICKE and A. B. 0. DOHRMANN, as first parties,

and W. A. FARIS and R. M. Walker, as second

parties. [174]

The first parties represent that they are the Ex-

ecutors of the Last Will and Testament of A. C.

Bilicke, deceased, and that said estate owns real

property in the City of Los Angeles, State of Cali-

fornia, substantially described as follow^s:

That portion of Lot Four (4) in Block Four-

teen (14) of Ord's Survey, in the City of Los

Angeles, County of Los Angeles, State of Cali-

fornia, as per map recorded in Book 53, page

66, et seq., Miscellaneous Records of said

County described as follows:

Beginning at the North East corner of said

Lot; thence Southerly along the Westerly line

of Broadw^ay forty-eight (48) feet; thence at

right angles AVesterly one hundred fifty-five

(155) feet to an alley; thence at right angles

Northerly along said alley forty-eight (48) feet

to the North line of said Lot; thence at right

angles Easterly one hundred fifty-five (155)

feet to the point of beginning.

Part of Lot Five (5) in Block Fourteen

(14) of Ord's Survey in the City of Los Ange-

les, Coimty of Los Angeles, State of California,

descri])ed as follows, to-wit:
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Beginning at the point of intersection of the

Easterly line of said Lot with the center line,

produced Easterly, of the party wall described

in the agreement between Aaron M. Ozman
and William H. Perry, dated February 5, 1896,

and recorded in the Recorder's office of said

County, in Book 1063 of Deeds, page 133, said

point being sixty (60) feet, a little more or

less. Southerly from the intersection of said

Easterly line with the Southerly line of Fifth

Street; thence running Westerly along said

produced center line and along the center line

of said wall, one hundred twenty-two (122)

feet and four (4) inches, more or less, to the

intersection of said center line with the center

line of the party wall described in the agree-

ment aforesaid, which runs Southerly from

Fifth Street; thence Northerly along said cen-

ter line sixty (60) feet, more or less, to the

Southerly line of Fifth Street at a point one

hundred twenty-two (122) feet and four (4)

inches Westerly from its intersection with the

Westerly line of Broadway as originally estab-

lished, thence Westerly along said line of Fifth

Street forty-two (42) feet and eight (8) inches,

more or less, to the Easterly line of the alley

running Northerly and Southerly through said

Block; thence Southerly along the Easterly

line of said alley sixty (60) feet, more or less,

to an agle in said line; thence continuing along

said line of alley South twenty-eight (28) de-

grees (28°), thirty-six and one-half minutes

(36%') West sixty and thirty-nine hundredths
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(60 39/100) feet, more or less, to the Southerly

line of Lot Five (5) herein recited; thence

along said Southerly line, Easterly one hundred

fifty-five (155) feet, more or less, to the South-

east corner of said Lot Five (5) ; thence North-

erly along the Easterly line of the same sixty

(60) feet, more or less, to the point of be-

ginning. [175]

subject, however, to all existing party wall agree-

ments and party wall rights, if any, and also to

an agreement not to use the east five (5) feet of the

portion of all premises fronting on Broadway for

any permanent improvement.

1. The first parties agree that they will forth-

with cause a corporation to be organized under the

laws of the State of California, having some suit-

able name, and that they will immediately institute

and take such proceedings as may ])e i)ermitted by

law to cause the real property to be distributed

pursuant to the said Will and to be acquired by

said corporation, or by said corporation and said

Gladys Bilicke, to the end that Gladys Bilicke, one

of the said first parties, individually, and as the

giuirdian of her three minor children, .shall own

rail of the issued stock of said corporation, and that

said corporation, or said corporation and said

Gladys Bilicke, may make a valid lease of said real

property for the term of ninety-nine years. Said

first parties agree that they will use every en-

deavor to promptly accomplish the above and fore-

going results.

2. The second parties agree that they will cause

a corporation to be organized under the laws of
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the State of California having some suitable name,

for the purpose of leasing the said real property

for a term of ninety-nine (99) years commencing

\January 1, 1921. And the first parties agree that

'when the said real property shall be acquired by

the corporation to be organized by them in accor-

dance with the provisions of this agreement, they

will cause said corporation or said corporation and

said Gladys Bilicke, to execute, as Lessor, an inden-

ture of lease substantially in the form of the docu-

ment attached hereto and marked ^'A". The second

parties agree that they will thereupon cause the

said corporation to be organized by them, as afore-

said, to execute, as Lessee, the said indenture of

lease, and that they, as individuals, will at the same

time execute in favor of the Lessor a guaranty

^substantially [176] in the form of the document

attached hereto and marked "B". It is agreed

between the parties that at the time of the execu-

tion of the indenture of lease marked "A", there

shall also l)e executed hy the parties thereto a sup-

plemental agreement sul)stantially in the form of

the document attached hereto marked "C".

It is understood that the exact description of the

said real property to be covered by and contained

in said lease is to l)e furnished by Y. J. Rowan,

Surveyor, or by the Title Insurance and Trust

Company of Los Angeles.

WITNESS the hands and seals of the parties

hereto, the day and year first above written.

GLADYS BILICKE
A. B. C. DOHRMANN
W. A. FARIS
R. M. WALKER [177]
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November 1, 1920

It is further agreed that in consideration of the

cancellation as of December 31, 1920, of the present

lease held by the second parties on the above de-

scribed property, the second parties will pay to

the first parties Thirty Thousand Dollars ($30,-

000.00) on December 31, 1920, and in the event of

a failure to execute the proposed lease annexed

hereto and marked "A", the said Thirty Thousand

Dollars ($30,000.00) shall be returned to the second

parties with interest at the rate of six per centum

(6%) per annum, in which said event said present

lease shall remain in full force and effect.

GLADYS BILICKE
A. B. C. DOHRMANN
W. A. FARIS
R. M. WALKER [178]

"B"
THIS AGREEMENT made and entered into this

day of 19 , by and

between

a corporation, organized and existing under the

laws of the state of California, and having its prin-

cipal place of business in the city of Los Angeles,

California (hereinafter described as "LESSOR"),
and W. A. FARIS and R. M. WALKER, of the

city of Los Angeles, (hereinafter described as

"GUARANTORS")
WITNESSETH:
That WHEREAS, the Lessor is about to enter

into a certain lease with the Fifth Street Building,
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a eori^oration, as Lessee, which said lease is for a

term of ninety-nine (99) years, from and after

January 1, 1921, and covers property situated in

the city of Los Angeles, state of California, therein

described. A copy of said proposed lease is an-

nexed hereto, marked Exhibit ''A", and is hereby

referred to and made a part hereof, for all purposes

of this agreement with like force and effect as

though herein set out at length; and

WHEREAS, it is to the benefit and advantage

of the Guarantors that said lease should be entered

into by said Lessor; and

AVHEREAS, said Lessor would not enter into

said lease save for the guarantees and obligations

hereinafter set forth and assumed hj said Guaran-

tors with respect to said lease;

NOW, THEREFOR, in consideration of the sum

of TEN DOLLARS ($10.00), and for other valu-

able considerations, the receipt whereof is herelw

acknowledged, said Guarantors do hereby jointly

and severally guarantee and agree as follows:

1. Said Guarantors do hereby jointly and sever-

ally guarantee the full and faithful performance

h\ the Lessee of each and all the terms and [179]

provisions set forth in ARTICLE III OF SAID
LEASE, with relation to the construction of new

buildings upon the demised premises.

(2) Said Guarantors do hereby jointly and

severally guarantee the faithful performance by the

lessee of each and every term, condition, provision

and obligation contained in said lease, and therein

provided to be performed by the lessee thereunder;

provided, however, that all obligation and liability
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of the Guarantors and each of them hereunder

shall wholly cease and determine from and after

the date on which said new building shall have been

fully completed and paid for, and that after said

date said Guarantors or either of them shall not

have any liability or obligation whatsoever with

respect to said lease.

IN WITNESS WHEREOF, said

a corporation, has caused this agreement to be exe-

cuted under its corporate name and its corporate

seal to be affixed by its President and Secretary,

thereunto duly authorized by a resolution of its

Board of Directors, and said Guarantors have here-

unto subscribed their names as of the day

of

By President

(Corporate Seal) By Secretary

(The lease here referred to is a true copy of Peti-

tioner's Exhibit "4" except that the dates are

blank, it is unsigned by the officers and the

acknowledgements are blank.)

WHEREAS, on the 2nd day of January,

1921, said parties of the second part transferred to

! Clark J. Milliron, all their right, title and interest

in and to aforesaid contract and lease to be

entered into; and [180]

WHEREAS, said parties of the first part have

or are about to transfer to Fifth & Broadway

Investment Company, a corporation, the land and
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premises covered by said lease and all interest in

and to said contract for lease and said proposed

lease; and

WHEREAS, said Clark J. Milliron has offered

and agreed to transfer to this corporation all his

right, title and interest in and to the aforesaid

contract for a lease, and lease for and in considera-

tion of payment to him by this corporation of the

sum of Six hundred forty thousand ($640,000)

Dollars to be paid to said Milliron in capital stock

of this corporation at its par value; and

WHEREAS, it api^ears from appraisements made

by competent and disinterested parties that said

contract is of the value of |6-i0,000. and that the

terms of said lease are satisfactory and the acquire-

ment of the same will prove advantageous and

protitable to this corporation; and

WHEREAS, it is the sense of this Board of

Directors that the corporation should acquire for

said sum of $640,000. to l)e paid for in stock of the

corporation as aforesaid, all the right, title and

interests of said Clark J. Milliron in and to said

contract for the lease; and further that this cor-

poration should enter into said proposed lease as

lessee upon the terms and conditions and at the

rental provided, and

WHEREAS, the stockholders of said Fifth

Street Building at a special meeting heretofore

held on this 18th day of May, 1921, have authorized

and directed this Board to acquire said interests

of said Clark J. Milliron, in consideration of said

6400 shares of said capital stock and to enter into

said lease.
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RESOLVED: That Fifth Street Building, u

corporation do purchase from said Clark J. Mill-

iron all his right, title and interest in and to [181]

said contract for lease between Gladys Bilicke and
A. B. C. Dohrnian as lessors and W. A. Faris and

R. M. Walker, as lessees, for and in consideration

of the Sinn of $640,000. to be paid to said Clark

J. Milliron in capital stock of this corporation at

its par value, and as lessee to execute and enter

into the aforesaid lease with Fifth & Broadway
Investment Co., a corporation as lessor; and

RESOLVED further, that upon aforesaid execu-

tion and delivery of sufficient assignment and con-

veyances conveying and transferring all aforesaid

right, title and interest of said Milliron in and to

said contract for a lease, the president and secre-

tary are authorized and directed to issue a certifi-

cate or certificates representing 6400 shares of stock

to said Clark J. Milliron, or his order.

On motion duly made and seconded, the follow-

ing resolution was adopted:

RESOLVED, that the President and Secretary

of Fifth Street Building, a corporation, be and they

are hereb yauthorized and directed, in its corporate

name and under its corporate seal, to execute and

deliver to Fifth & Broadway Investment Company,

a corporation that certain lease, which is in the

words and figures following, to-wit:

(See Petitioner's Exhibit 4)

(The lease here referred to is a true copy of Peti-

tioner's Exhibit "4" except that the dates are

blank; it is unsigned by the officers and the

acknowledgements are blank.) [182]
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On motion duly made and seconded, the following

resolution was adox^ted:

EESOLVED, that the j)resident and secretary

of Fifth Street Building, a corporation be, and they

are hereby authorized and directed, in its corporate

name and under its corporate seal, to execute and

deliver to Fifth & Broadw^ay Investment Company,

^a corporation, that certain agreement in the w^ords

and figures following, to-wit:

"NOW, THEREFORE, in consideration of the

premises, and as a part of a single transaction

with the execution of this lease, and in considera-

tion of the considerations therein recited, the lessee

covenants and agrees that in the event it exercises

the option given in Section 11, Article III of said

lease to erect a building upon said lands demised,

and upon the adjoining lands to the north and east

in a single unit, without rows of piers, columns

and horizontal supports upon the coimnon prop-

erty line, then and in that event, said lessee will con-

struct said new building with steel frame.

It is further understood and agreed that the

lessee will not assign said lease without at the

same time delivering to the assignee a copy of this

instrument. '

'

During the consideration and adoption of the

foregoing resolutions, C. J. Milliron retired from

the place of meeting and took no part in the dis-

cussion and adoption of the same and during the

adoption of said resolution J. D. McLeod, Vice-

President presided at such meeting.
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On motion duly made and seconded the following

resolution was adopted:

RESOLVED that, conditioned upon the securing

of a permit from the Corporation Connnissioner of

California, Fifth Street Building, a corporation do

sell and dispose of 3000 shares of the capital stock

of said corporation [183] to anyone willing to pur-

chase the same at not less than its par value for

cash.

On motion duly made and seconded, the follow-

ing resolution was adopted:

RESOLVED, that the president and secretary

be and they are hereby authorized and directed to

make apjjlication to the State Corporation Com-
missioner on behalf of this corporation for permis-

sion;

1. To issue 6400 shares of the capital stock to

Clark J. Milliron in payment of the purchase and

transfer by him to this corporation of all the right,

title and interest of said Milliron in and to certain

leasehold interests as provided by resolution of this

Board adopted at this meeting.

2. To sell for not less than par value for cash

three thousand (3000) shares of the capital stock

of this corporation as authorized by resolution of

this Board adopted at this meeting.

On motion duly made and seconded, the folloAving

resolution was adopted:

RESOLVED, that this corporation. Fifth Street

Building open an account witli Citizens National

Bank, doing business in the City of Los Angeles,

California, and that the funds of this corporation

be deposited therein, such account to be in the name
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of this corporation ; that such funds so deposited be

withdrawn only by check signed by the secretary-

treasurer and countersigned by the President; that

the secretary-treasurer be and he is hereby author-

ized and directed to carry this resolution into effect,

and to dejDOsit in said bank all funds now in his

hands, or that may hereafter come into his hands

as secretary-treasurer.

No further business coming before the Board,

on motion made, seconded and carried the meeting

adjourned.

C. J. MILLIRON
President.

W. M. PARGELLIS
Secretary. [184]

Petitioner's Exhibit 2 is as follows:

PETITIONER'S EXHIBIT No. 2.

FARIS—WALKER
THE 5th STREET STORE
Importers, Jobbers, Retailers

Merchandise

Los Angeles, Cal.

November 2nd, 1920.

BROADWAY & 5th STREETS
Mr. C. J. Milliron

611 Trust & Savings Bldg.

City.

Dear Mr. Milliron:

In consideration of your assuming all of the

duties and obligations imposed upon us by reason

of our contract to execute a lease dated November
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1st, 1920, between Gladys Billicke and A. B. C.

Dohrmaini and ourselves as second parties, a copy

of which agreement is attached, we hereby give and

assign to you all our right, title and interest in said

agreement, it being understood that you are to as-

sume all of our obligations either directly or in-

directly imposed as result of this agreement.

W. A. FARIS
R. M. WALKER [185]

November 2nd, 1920.

W. A. FARIS
&

R. M. WALKER
Gentlemen

:

Your gift to me today of your contract of No-

vember 1st to execute a lease on the premises gen-

erally known as the "Billicke" properties, is hereby

accepted and I agree to assume all your obliga-

tions thereunder and to hold you free and clear of

any liabilities as a result thereof.

I will cause to be prepared an assigmnent of this

contract executed in due form for the purpose of

record.

Respectfully,

C. J. MILLIRON [186]

Petitioner's Exhibit 3 is as follows:

PETITIONER'S EXHIBIT No. 3.

ASSIGNMENT
KNOW ALL MEN BY THESE PRESENTS

:

That we, CLARK J. MILLIRON and EDITH
M. MILLIRON, of the City of Los Angeles,
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County of Los Angeles, State of California, par-

ties of the first part, for value received, receipt

whereof is hereby acknowledged due by these

presents, sell, transfer, assign and set over unto

Fifth Street Building, a corporation, organized and

existing under the laws of the State of California,

and having its principal place of business at said

City of Los Angeles, i3arty of the second part, all

our right title and interest of every kind and nature

in and to the following property, to wit:

(1) All our right, title and interest in and to

that certain agreement made and entered into on

the 1st day of November, 1920 by and between

Gladys Bilicke and A. B. C. Dohrmann, as

parties of the first part and W. A. Faris and R.

M. Walker as parties of the second part, for a lease

of certain property situated in said City of Los

Angeles, and being portions of lots 4 and 5, Block

14 of Ord's Survey in said City, as per map
recorded in Book 53, page 66 et seq. Miscellaneous

records of said County, reference being had to said

agreement for a more particular description, to-

gether with all our right, title and interest in and

to the other and further agreements referred to

therein, and which said agreement was on the 2nd

day of January, 1921, transferred by said W. A.

Faris and R. M. Walker to said [187] Clark J.

Milliron, one of the parties of the second part.

(2) All our right, title and interest in and to

that certain lease of the above referred to property,

to be entered into by and between Fifth and Broad-

way Investment Company, a corporation, as lessor
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and successor in interest of Gladys Bilicke aud A.

B. C. Dohrnian and Fifth Street Building, a cor-

poration, as lessee and successor in interest of

W. A. Faris and R. M. Walker and of said Clark

J. Milliron, as assignee of said W. A. Faris and

li. M. Walker, wliicli lease is for a term of ninety-

nine (99) years beginning on the 1st day of Jan-

uary, 1921, and ending on the 31st day of Decem-

ber, 2019.

To have and to hold said property and said de-

mised premises unto the party of the second imvt,

its successors and assigns.

This instrument is executed in duplicate.

11:^ WlTNiiSiS WHEKEOF, parties of the tirst

part hereunto set their hands and affix their seals

this 18th day of May, 1921.

CLAKK J. MILLIRON (Seal)

EDITH M. MILLIRON (Seal)

State of California,

County of Los Angeles.—ss.

On this day of June, in the year one thou-

sand nineteen hundred and twenty one, before me,

Notary Public in

and for the said Los Angeles County, State of

California, personally appeared CLARK J. MILL-
IRON and EDITH M. MILLIRON, his wife,

known to me to be the persons whose names are

subscribed to the within instrument, and they and

each of them [188] acknowledged to me that they

and eacii of them, respectively, executed the same.

IN WITNESS WHEREOF, I have hereunto
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set my hand and notarial seal, the day and year in

this certificate first above written.

Notary Public in and for the County of

Los Angeles, State of California. [189]

Petitioner's Exhibit #4 was a lease of the prem-

ises occupied by Paris-Walker and was executed

between Fifth and Broadway Investment Com-
pany, a corporation, as Lessor, and Fifth Street

Building, a corporation as Lessee on the 20th day

of May, 1921, for a term of ninety-nine (99)

years, from the 1st day of January, 1921,

to the 31st day of December, 2019, for a rental

of $50,000.00 per year, payable quarterly on the

1st days of January, April, July and Octo-

ber of each year, together with all taxes, as-

sessments and fire insurance. It further provided

that the lessee was to remove the buildings located

on the premises and erect a re-inforced concrete,

fireproof, store and loft building, to contain at least

eight stories and a basement, and authorizing the

lessee to assign the leasehold interest at any time

without consent of the lessor, so long as the lease

was not in default, and providing for termination

of the lease on failure of the lessee to rectify any

default after ninety (90) days written notice.

Petitioner's Exhibit No. 5 is a guarantee signed

by W. A. Paris and P. M. Walker, in favor of

Fifth and Broadway Investment Company, by which



vs. Com. of Internal Re venae 207

the full and faithful performance of the terms of

the lease were guaranteed until the building pro-

vided in said lease should be erected and paid for.

Respondent's Exhibit "A", which was later in-

troduced in evidence as Respondent's Exhibit A-1,

A-2 and A-3, was a series of three leases, executed

on the 27th day of December, 1911, between A. C.

Billicke and Muse-Faris-Walker Co., a corpora-

tion, under which leases the premises occupied at

Fifth and Broadway was leaesd from the 1st day

of November, 1912, until the 31st day of October,

1922, for a rental of $8000.00 per month, payable

on the 1st day of each month, together with water,

electricity, lighting and heating charges, and every

other charge, lien or expense, except street assess-

ments and taxes on the interest of the lessor. At-

tached to said leases were duly executed [190]

assignments by Muse-Faris-Walker Co. to R. M.

Walker and W. A. Faris, doing business under the

hrm name and style of Faris-Walker, The Fifth

Street Store, which assignments were dated De-

cember 22, 1916, and were duly accepted by the

lessor.

There was offered by Petitioner and received in

evidence as Petitioner's Exhibit No. 6, a lease dated

January 2, 1921, between Clark J. Milliron, first

party, and W. A. Faris and R. M. Walker, co-

partners, second parties which lease was in words

and tigures as follows: [191]
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PETITIONER'S EXHIBIT NO. 6.

THIS INDENTURE, made the 2d day of Jan-

uary, 1921, by and between CLARK J. MILL-

IRON, the party of the first partv/, and W. A.

FARIS and R. M. WALKER, copartners doing

business under the firm name and stvle of FIFTH
STREET STORE, the parties of the second part,

WITNESSETH:
The party of the first part does by these presents,

demise and lease unto the parties of the second

part, those certain premises situate in the City of

Los Angeles, County of Los Angeles, State of

California, now occupied by the parties of the sec-

ond part, with frontage on Fifth Street and Broad-

way, said premises being more fully and particu-

larly referred and described in a certain lease en-

tered into between the FIFTH AND BROADWAY
INVESTMENT COMPANY, a corporation to be

formed as set forth in a certain agreement, dated

November 1, 1920, between Gladys Billicke and A.

B. C. Dohrmann, first parties, and W. A. Faris

and R. M. Walker, second parties, which agreement

has heretofore been transferred and assigned to

Clark J. Milliron, from the 1st day of January,

1921, to the 31st day of December, 1921, and for

such longer time after the expiration of the said

one year as the partias hereto shall agree, at the

rent or sum of One Hundred and Fifty Thousand

($150,000.00) Dollars, payable in gold coin of the

United States of America, in twelve equal install-

ments of Twelve Thousand Five Hundred ($12,-

500.00) Dollars each on the first day of each and
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every month during said term in advance. In addi-

tion to the amount of said rental, the jjarties of the

second i)art agree to pay and discharge all .special

assessments, [192] ordinary and extra ordinary,

levied or assessed, or which may hecome due or

payable against said demised premises, or any part

thereof, during said demised period and said parties

of the second part also agree to keep said premises,

during said term, fully insured a.s recpiired l)y

said original lease, it Ijeing understood that this

lease is a subleasing of said premises subject to

the terms and provisions of said original lease

above referred to and the conditions, covenants and

provisions of the same are ]ierel)y incorporated

into and made a part of this lease, provided, how-

ever, that the second parties hereto shall not ])e un-

der obligation to pay or discharge any amount to be

paid under said original lease except as herein

provided.

^riie parties of the second part do hereby cove-

nant, promise and agree to pay said party of the

first part, the said rent in the manner herein speci-

fied, and that at the expiration of said term, said

parties of the second part will (juit and surrender

said i)remises in as good state and condition as

reasonable use and wear thereof will permit (dam-

ages b}^ the elements excepted). The said party of

the first part does hereby covenant, promise and

agree that said parties of the second part, paying

said rent, and jjerforming the covenants aforesaid

shall and may peaceable and quietly have, hold ;uid

enjoy said premises for the term aforesaid.
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IT IS FURTPIER AGREED, that this lease,

and the covenants and agreements heiein contained,

shall be binding upon the parties hereto, their exe-

cutors, administrators, heirs, [193] i^ersonal repre-

sentatives and assigiis.

IN WITNESS WHEREOF the parties hereto

have set their hands and seals, the day and year

first above written.

FIFTH STREET STORE (Seal)

By W. A. FARIS (Seal)

R. M. WALKER (Seal)

CLARK J. MILLIRON (Seal)

State of California,

County of Los Angeles.—ss.

On this 2nd day of January, 1921, in the year

one thousand, nine hundred and twenty-one, before

me, Louise Wulff, a Notary Public in and for the

(^ounty of Los Angeles, State of California, per-

sonally appeared CLARK J. MILLIRON, W. A.

FARIS and R. M. WALKER, known to me to be

the persons whose names are sul)scribed to the

written instrument and acknowledged to me that

they executed the same.

IN WITNESS WHEREOF, I liave hereunto set

my hand and notarial seal, at my office in said

County, the day and year first above written.

LOUISE WULFF,
Notary Public in and for the County of Los

Angeles, State of California. [194]



vs. Com. of Internal Bevenuc 211

There was offered by Resjooiident and received

in evidence as Respondent's Kxhil)it A-1, A-2 and

7V-8, the leases dated December 27, 1911, iK'tween

A. C. Billicke and Muse-Faris-Walker Co., and re-

ferred to herein as JCxhibit A to "Joint Exhibit

A-1", the terms of wliich are set out above.

There was offered by Respondent and received in

evidence, as Respondent's ExhiJjit B, a lease be-

tween Fifth Street Building, lessor, and Faris-

Walker, a cori3oration, lessee, executed on the 29th

day of March, 1922, for a period of thirty years,

from the first day of March, 1922, to the 28th day

of February, 1952, at a rental of $12,500.00 for the

months of March, April and May, 1922, and $13,-

333.00 each month for the remainder of the term,

payable monthly in advance, together with all taxes,

assessments and insurance, and further provided

that the lessor, petitioner herein, was to remove the

buildings then located on the premises and erect a

new building thereon, as provided by the ground

lease. It provided further that on completion of

the Iniilding, the lessee would fully equip and fur-

nish the same as a first class department store. [195]

Petitioner, P'ifth Street Building, tenders and

presents the foregoing as a statement of evidence

in these cases and prays that the same be approved

by the United States Board of Tax Appeals and
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made a part of the record in these cases.

CLARK el. ^IILLIROX,
GEORGE H. P. SHAW,

518 Fidelity Building,

Los Angeles, California.

THOMAS R. DEMPSEY,
A. CALDER MACKAY.

[Endorsed] : Approved and ordered filed this 12tb

day of May, 1933. (Signed) Stephen J. McMahon,

Member.

[Endorsed] : United States Board of Tax Ap-

peals. Filed May 12, 1933. [196]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the United States Board of Tax

Appeals

:

You will please prepare and certify to the Clerk

of tlie United States Circuit Court of Appeals for

the Ninth Circuit within the time provided by the

rules of that coui't in this respect, as extended, a

transcript of record for review herein consisting

of the following documents:

1. The docket entries of the proceedings before

the United States Board of Tax Appeals.

2. (a) Amended Petition in Docket No. 16627.

(b) Amended Answ^er in Docket No. 16627

which shall include the admissions made at the

time of the hearing Avhich are as follows:

"The Respondent admits that the net in-
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come for the year 1921, on whicli the Re-

spondent determined a defieieney for the said

year 1921 was $87,:3()1.9(i. [197]

"Admits that the Respondent in determin-

ing the taxable income for the year 1921

as $87,361.96 did not allow an amount of

$6,464.64, or any other amount on account

of depreciation on an alleged leasehold.

"Admits that should the Board find that

the taxpayer is entitled to a deduction from

its income for the year 1921 on account of

depreciation of an alleged leasehold, that the

amount so determined l)y the Board should

be deducted from the aforesaid net income of

$87,361.96.

"It is admitted that the invested capital

of Petitioner has been determined by the

Conmiissioner to be $8904.64."

Stipulated and made part of statement of evi-

dence.

3. (a) The Petition in Docket No. 45537.

(b) The Answer in Docket No. 45537, together

with the amendments made at the hearing

which are as follows:

"In the case of Docket 45537, paragi-aph

5-(f) the Respondent admits that the net in-

come for the year 1926 on which the Respond-

ent determined a deficiency for the said year

1926 was $31,064.70.

"Admits that the Respondent in determ-

ining the taxable income for the year 1926 as

$31,0&4.70 did not allow an amount of
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$6464.65 or any other amount on account of

depreciation on an alleged leasehold. Admits

that should the Board find that the taxpayer

is entitled to a deduction from its income for

1926 on account of depreciation of an alleged

leasehold, that the amount so determined by

the Board should be deducted from the afore-

said income of $31,064.70.

^'Now, as to the year 1926, covered by

Docket 45537, the Respondent admits that the

Petitioner paid $3051.01 in tax on the origi-

nal return."

4. Findings of Fact and Opinion promulgated on

November 23, 1931. Respondent's Notice of

Settlement and Statement of Proposed deter-

mination of deficiency filed on January 6, 1932.

5. Petitioner's motion to reconsider such opinion

and also for rehearing filed January 12, 1932.

Respondent's motion for the reconsideration

of such opinion and the amending thereof to

include therein the cost of lea.se to the Peti-

tioner filed January 25, 1932.

6. Respondent's motion and corrected notice of

settlement requesting leave to withdraw the

notice of settlement theretofore filed January

26, 1932. [198]

7. Petitioner's objections, filed February 5, 1932,

to Respondent's motion which was filed on Jan-

uary 26, 1932.

8. Petitioner's motion filed March 5, 1932, for a

reopening of the record and an amendment of

the petition and reconsideration and rehearing-
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[). The Board's meinuraiidum, oi^inion and order

dated March 15, 1932.

10. The Board's decision entered March IG, 1932.

11. Petition for Review and notice of filing, with

acknowledgment of service.

12. Statement of Evidence, as settled and allowed.

13. Order enlarging time for the preparation of

the evidence and for the transmission and de-

livery of the record. (Not included in trans-

script.)

Los Angeles, California.

, 1932.

CLARK J. MILLIRON,
GEORGE H. P. SHAW,
518 Fidelity Building,

Los Angeles, California.

THOMAS R. DEMPSEY,
A. CALDER MACKAY,
1104 Pacific Mutual Building,

Los Angeles, California.

Attorneys for Petitioner.

Service of a copy of the within Praecipe is hereby

admitted this 10th day of December, 1932.

C. M. CHAREST,
Attorney for Respondent. [199]
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[Title of Court and Cause.]

CERTIFICATE.

I, B. D. Gamble, clerk of the U. S. Board of Tax

Appeals, do hereby certify that the foregoing pages,

1 to 199, inclusive, contain and are a true copy of

the transcript of record, papers and proceedings

on file and of record in my office as called for by

the Praecipe in the appeal (or appeals) as above

numbered and entitled.

In testimony whereof, I hereunto set my hand

and affix the seal of the United States Board of

Tax Appeals, at Washington, in the District of

Columbia, this 9th day of June, 1933.

(Seal) B. D. GAMBLE,
Clerk United States Board of Tax Appeals.

[Endorsed]: No. 7198. United States Circuit

Court of Appeals for the Ninth Circuit. Fifth

Street Building, a Corporation, Petitioner, vs. Com-
missioner of Internal Revenue, Respondent. Tran-

script of the Record Upon Petition to Review an

Order of the United States Board of Tax Appeals.

Filed June 23, 1933.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.


